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THE STATE ve. SOLOMON HOYLE. 
In an indictment for Perjury it is not necessary to set forth the pleadings in 
the former case, in which the Perjury is alleged to have been committed ; 
our Act of Assembly of 1842, c. 49, having altered the common law in 


that respect. 

There is but one Statute in this State punishing the crime of Perjury, Rev. 
St. ch. 34, sec. 50 and 52, and therefore an indictment for that crime, which 
concludes against the Statute, is right. 


Appeal from the Superior Court of Law of Burke County, 
at the Fall Term, 1845, his Honor Judge Bamey presiding. 

The defendant was convicted upon an indictment for 
perjury, and moved in arrest of judgment; but the Court 
over-ruled the motion and ‘passed sentence on the defend- 
ant, and he appealed. 

The indictment states, by way of inducement, “ that at 
the Court of Pleas and Quarter Sessions for the County 
of Burke, holden at the Court House in &c., on &c., be- 
fore &c., Justices &c., a certain issue between the State 


] 





SUPREME COURT. 


State v. Hoyle. ¥ 


and one James York, in due manner joined upon a bill 
of indictment, then and there pending, against the said 
James York, for an assault and battery in and upon the 
body of one Solomon Hoyle, came on to be tried and was 
then and there in due form of law tried by a jury, ce. ; 
and that upon the said trial, Solomon Hoyle (the defend- 
ant) did then and there appear,” &c. The indictment 
‘concludes “ against the form of the statute in such case 
made and provided.” 

Two objections were taken to the indictment. One, 
that it does not set out the former indictment against 
York, nor the plea of York therein, upon the trial of 
which the perjury is alleged to be committed: And the 
other, that the indictment does not conclude against the 
form of the statutes, in the plural. : 


Attorney General, for the State. 
No Counsel in this Court for the defendant. 


Rurrtx, C. J. The Court deems neither objection tena- 
ble. At common law, in order to shew that the false 
oath was taken before a Court having jurisdiction of the 
matter, and in a judicial proceeding touching the same, 
it was necessary, that the indictment should set forth the 
pleadings in the former case, as the declaration, or in- 
dictment, the issue joined, and all the proceedings at the 
trial. But this rendered the indictments for this crime so 
prolix and complicated, that there was always danger of 
failing to obtain’ judgment, even after conviction. The 
inconveniences were remedied in England, by the statute 
of 23 Geo: c. II, which enacted that it should be suffi- 
cient to set forth the substance of the offence and by 
what Court or before whom the oath was taken, (aver- 
ring such Court or person to have competent authority to 
administer the same,) together with proper averments, 
&e., “ without setting forth” (among other things,) “ the 
indictment, or any part of any record or proceeding in 
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law, other than as aforesaid.” Since that time, indict- 
ments have not gone more into detail in England than 
that now under our consideration ; which, indeed, con- 
forms to the best precedents. ‘It appears to have been 
taken from that given by Chitty, 2 Cr. L. 452; which, 
the author says, was settled with great care by a late 
eminent lawyer, and on which there was a conviction.— 
In other instances, the matter is stated yet more general- 
ly, thus: “that a certain indictment then depending in 
the said Court against A. B. came on to be tried, and was 
then and there in due form of law tried by a certain 
jury,” &c.; or, “that J. C. was in due form of law tried 
by a certain jury of the said County, then and there duly 
sworn and taken, between the King and the said J. C. 
upon a certain indictment then and there depending 
against the said J. C. for,” &c. 2 Chit. Cr. L. 460-463. 
Upon an indictment in that form Dowlin’s case turned: 5 
T. R. 311, and it was held sufficient inthat respect. The 
St. 23, Geo. I] was re-enacted in the same words in this 
State in 1791. ¢. 7; but it was repealed in 1837: Rev 
St. c. 1, s.2. That caused the decision of Gallimore’s 
case at June term, 1842: 2, Ired. 372;.but, at the sue- 
ceeding Assembly, the inconveniences arising from that 
state of the law were obviated by a second enactment of 
the Act of 1791. Acts of Assembly, 1842; c. 49.—That, 
therefore, dispenses with those statements, the omission 
of which is the foundation of the first objection. 

There is but one Statute punishing the crime of perju- 
ry—that which is contained in the Revised’ Statutes, c. 
°34, s. 50 and 52; State v. Bail, 3 Ired. 5063 and, conse- 
quently, the conclusion of this indictment is right. The 
act of 1842 relates only to’the forms of prosecuting, and 
not to the creating, defining, or punishing the offence. 


Pea Cunam. Ordered to be'certified accordingly. 
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REBECCA LAMB AND OTHERS rs. LEWIS CARROLL, Adm’r. Kc. 


The value of an advancement is to be estimated as of the time the advance- 
ment was made, and not as of any subsequent term. ' 

The cases of King v. Worsley, 2 Hay. 366, Stallings v. Stallings, 1 Dev- 
Eq. 298, cited and approved. 


This was an appeal from an interlocutory order made 
in the cause by his Honor Judge Caupwe.t, at the Fall 
Term 1845 of Sampson Superior Court of Law, over- 
ruling certain exceptions, made by some of the plaintiffs, 
to the report of the Commissioner, appointed to divide 
the negroes, which were the subject of the petition. 

John Lamb made partial advancements of Slaves to 
several of his children, and then died intestate, leaving 
other Slaves and other personal estate. Upon a petition 
for an account and distribution against his administrator 
by his widow and all his children, those who had been 
advanced submitting to bring their advancements into 
hotch-pot, it was decreed, that the Slaves should be 
valued and equally divided, taking into the division the 
several advancements ; and a Commissioner was appoint- 
ed to make the valuation and division. He did so and 
made a report; to which the advanced children took 
several exceptions; which, however, only raise this ques- 
tion: Whether the advancements are to be valued as of 
the time they were made, or as of the time of the divi- 
sion ? 


Warren Winslow, for the plaintiff. 
Strange, for the defendant. 


Rurriw, C. J. Those parties, who except, would take a 
very different view of their equity, if the advancements 
to them had consisted of female slaves, and they had 
been at the expense of bringing up numerous families of 
children from them. There is, however, no doubt of the 
law upon the question. It has been long settled, King 
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v. Worsley, 2 Hay. 366; Stallings v. Stallings. 1 Dev. 
Eq. 298 ; and the correctness of the rule seems to us to 
be evident. His Honor was, therefore, right in over- 
ruling the exceptions, and decreeing according to the re- 
port; and his decision is affirmed with costs. 


Per Curiam. Ordered to be certified accordingly. 


THE STATE vs. SAMUEL LEDFORD. 


When the Perjury, on which an indictment is founded, is alleged to have 
been committed on the trial of a cause at a special term of a Superior Court, 
it is not necessary to set forth in the indictment the order of the Judge 
directing such special term to be held, nor the appointment by the Governor 
of the particular Judge, who is to hold it. 

Nor is it necessary to prove either of those facts on the trial of the indietment. 

A Judge, who by the general Jaw and a permanent commission, holds a Su- 
perior Court, is not to require evidence that he is the Judge of the Court ; 
and the record, made by him, establishes to those who succeed him, that 
he held the Court at the terms at which, according to the purport of the 
record, he appears to have held them. 

The regularity of the proceedings of a Superior Court in peint of time, as in 
other things, is to be presumed, unless the contrary appears. 


* "The case of the State v. Kimborough, 2 Dev. 431, cited and approved. 


Appeal from the Superior Court of Law of Yancy 
County, at the Fall Term, 1845, his Honor Judge Bauer 
presiding. 

The defendant was convicted in the Superior Court of 
Yancy of Perjury, upon an indictment, which charges 
“that at a Superior Court of Law for the County of 
Yancy held at &c., on the second Monday after the fourth 
Monday of June A. D. 1845, before the Honorable David 

'F. Caldwell, one of the Judges of the Superior Courts of 
Law for the State, a certain issue between one Marcus 
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L. Penland and one John Ledford in a certain plea of 
trespass on the case, wherein the said Marcus L. Penland 
was plaintiff and the said John Ledford was defendant, 
came on to be tried in due form of law and was then and 
there tried by a Jury,” &c. The indictment then states that 
the defendant appeared as a witness for John Ledford, 
and was duly sworn &c. “ before the Hon. David F. Cald- 
well, so being Judge as aforesaid, that the evidence &c. 
(he the said David F. Caldwell, Judge as aforesaid, then 
and there having sufficient and competent authority to 
administer the said oath to the said Samuel Ledford in that 
behalf.”) It then states the materiality of certain ques- 
tions, the evidence given by the Defendant relative 
thereto, and assigns the Perjury in the usual form. 

For the purpose of shewing on the trial of the present 
indictment, that the evidence of the prisoner was given 
in the Superior Court of Law for Yancy, and upon the 
trial of an issue joined in a suit between the persons 
mentioned in the indictment, the Solicitor for the State 
offered to read the records of the Superior Court of Law 
for Yancy, showing that the trial took place in that Court 
as charged. But the Counsel for the prisoner remarked, 
that “ it was unnecessary to read them, as the prisoner 
a imitted, that a special term of the Court was held, and 
that Judge Caldwell presided, and that the prisoner was 
sworn on the trial, as set forth.” 

In the defence, it was admitted that the prisoner swore 
falsely, but it was insisted that he did not swear corrupt- 
ly. On that point the Court left the case to the jury, who 
found the prisoner guilty. 

The prisoner’s Counsel moved for a new trial, because 
Judge Caowe.’s commission was not proved on: the 
trial; and because it was not proved by the record, that 
the Judge, who held the Superior Court of Yancy at the 
preceding Spring Term, had ordered the Term of the 
Court to be held on the 2d Monday after the 4th Monday 
of June, 1845. The Court over-ruled the motion. 
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The Counsel then moved in arrest of judgment, be- 
cause the indictment did not set forth an order of the 
Court at the preceding term, for the term held in July, 
nor charge that Judge Caldwell was appointed by the 
Governor to hold it. This motion was also over-ruled, 
and sentence passed onthe prisoner; and he then ap- 
pealed. 


Attorney General, for the State. 
No Counsel in this Court for the defendant. 


Rurrix, C. J. The objections will be most convenient- 
ly disposed of, by first considering those to the indictment. 
It is certainly necessary the indictment should shew, that 
the false oath was taken in a judicial proceeding, and, in 
order thereto, it must shew a matter pending in some 
Court having competent jurisdiction, and held by a person 
authorised to do so. 

- Those matters must be truly laid, because the proof 

must establish them in order to constitute the imputed 
Perjury. Here, the indictment lays the trial of a certain - 
suit in the Superior Court of Law for Yancy County, at 
a certain term of that Court, which was held on the 2d 
Monday after the 4th Monday of June, 1845, by and be- 
fore Judge Caldwell, one of the Judges of the Superior 
Courts of Law for the State, and lays the Perjury to have 
been committed on that trial. This we hold to be suffi- 
cient. The act of 1842, c. 49, (being the act of 1791, c. 
7, re-enacted,) expressly makes it sufficient for the indiet- 
ment to set forth “ by what Court, or before whom the 
oath was taken, (averring such Court or person to have 
competent authority to administer the same,) without 
setting forth any part of any record, and without setting 
forth the commission or authority of the Court or person 
before whom the Perjury was committed.” There is no 
doubt, that on the trial the evidence must establish, that 
the particular Court was held, and duly held, at the time 
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and place, and by the person or persons stated in the in- 
dictment. How those facts are to be proved is another 
question, which is hereafter to be considered. We are 
at present enquiring, whether there are adequate aver- 
ments on those points in the indictment. We think there 
are. For the indictment is according to the precedents 
under the act of 1791, and the Statute 23 Geo: 2, ch. 11, 
trom which ours was taken, mentioning the Court, the 
term, and the Judge presiding therein. That would not 
be contested, had the term been an ordinary semi-annual 
term, held on the day designated in the public statute.— 
But the Court was held on this occasion, by way of special 
term, under the “ Act for the more speedy administration 
of justice,” 1842, c. 16; and it seems to have been sup- 
posed, that makes a difference. The act provides, that, 
when the business of a Superior Court cannot be done at 
the regular term, the Judge holding the Court may, by an 
order made at the regular term next preceding, appoint a 
special term, which shall be held at the time appointed, 
and all civil causes may be tried under the same rules as 
are prescribed for holding the regular terms of the Court. 
The Judge, appointing a special term, is required to notify 
the Governor of it, and it is the duty of the Governor to 
designate one of the Judges (other than the one appoint- 
ing the special term,) to hold the Court, and notify the 
Judge of his appointment. And the act provides, that 
witnesses, suitors, and officers of the Court shall attend 
at the time appointed, as at a regular term of the Court. 
This is the whole scope of the act. It creates no new 
Court, but it is still the Superior Court of Law, held by a 
Judge of the Superior Courts of Law, and having the 
same jurisdiction in trying civil actions. It is true, there 
is to be a special term of the Court; but that does not 
change the style of the Court. It is clear, too, that the 
special term is not a part of the preceding regular term, 
continued by adjournment from the regular term, and to 
be so stated in pleading. It is an original term, and is 
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properly stated as beginning en such a day, since the act 
distinguishes it from that at which it was ordered, by 
calling the one the special term of the Superior Court, 
and the other the “ preceding term.” The Court is there- 
fore properly described in the indictment, and the partic- 
ular term is sufficiently shewn by the period at which it 
is stated to have been held. 

Nor was it necessary the indictment should set forth, 
that the Judge was designated by the Governor to hold 
the Court ; for that comes within the reason, if not the 
words, of the act, dispensing with a statement of the 
Judge’s commission. The truth is, however, that such 
designation or appointment is not in the natuge of a , 
special commission or authority to hold a Court created 
by the act; but the powers of the Judge are derived 
from his election and commission, as a Judge of the Su- 
perior Courts, and the designation, directed by the act, 
serves only to make it the duty of the particular Judge 
to hold the particular term. This is clear from the pro- 
visions of the Constitution, which allows the Governor to 
commission only Judges appointed by the General As- 
sembly, or, temporarily, those appointed by himself with 
the advice of the Council of State. The provision of 
the act of 1842, c. 16, is nothing more than a mode by 
which the Judge is assigned to the duty of holding a 
particular term of a Superior Court by the Governor, 
as the Judges were formerly to their circuits, and as they 
are now allotted to the circuits by themselves. Such an 
allotment was never stated in any indictment for Perjury, 
nor, indeed, proved on the trial. All persons must take 
notice of the judicial character of the persons who are 
the Judges of the highest Courts of original jurisdiction, 
civil and criminal, State v. Kimborough, 2 Dev. 431. It 
is therefore sufficient, that the indictment should set forth 
a Superior Court of Law, held by one of the Judges of 
those Courts ; because that constitutes a tribunal of com- 
petent jurisdiction. 

2 
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~The motion in arrest of judgment was, therefore, pro- 
perly over-ruled. 

The preceding observations will have served in a great 
degree to shew, that the Court also thinks the conviction 
was on sufficient evidence. In reference to the Judge’s 
commission, we have already said, upon authority, that 
his official character is to be judicially noticed. There 
can be no such absurdity in the law, as that the Judge, 
who by the general law and a permanent commission, 
holds a Superior Court, is to listen to evidence, that he is 
the Judge of the Court. The record made by him es- 
tablishes to those who succeed him, that he held the Court 
at the terms at which, according to the purport of the 
record, he appears to have held them. Besides, even in 
the case of an inferior officer, it is sufficient, in the first 
instance, to establish his capacity, for example, to admin- 
ister the oath, that he was acting as an officer that legally 
hathsuch capacity. Rex v. Veretst, 3 Camp. 432 ; 4 Term 
R. 366. 

As to the other point, that it was not shewn by the re- 
cord that there had been an order for a special term, it 
might be sufficient to answer, that the prisoner admitted 
the fact. He expressly admitted, that the special term 
was held and by Judge Caldwell, which, under the cir- 
cumstances, must be deemed to be an admission of a law- 
ful special term. By dispensing with the reading of the 
records, every thing is to be inferred, that could have 
been established by the records. But, in reality, no such 
proof was requisite. Asa Superior Court, the regularity 
of its proceedings in point of time, as in other things, is 
to be presumed, unless the contrary appear. Inasmuch 
as the special term might lawfully be held, the fact that 
it was held on a particular day, at the proper place, es- 
tablishes, at least prima facie, that it was the due and 
proper time for holding it. We cannot assume, that the 
special term was heki when none was ordered, nor that it 
was held at a different time from that ordered. 
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The Court is of opinion, that there is no error in the 
judgment ; and directs it to be so certified to the Superior 
Court. 


Per Curram: Ordered to be certified accordingly. 


STATE rs. ISHAM HAILEY & AL. 


tn the absence of any special regulations by the County Court, no act of a 
Patroller in the discharge of his patrolling duties can be valid, unless a 
majority of the Patrollers in the district be présent, and a plurality of these 

_ sanction the act. 

The office of a Patrolier is both judicial or quasi judicial, and executive. 

The cases of Richardson vs. Salter, 1 No. Ca. T. R. 68, and Tate vs. O’ Neal, 
1 Hawks 418 cited and approved. 


Appeal from the Superior Court of Law of Anson 
County, at the Fall Term, 1845, his Honor Judge Caxp- 
WELL presiding. 

The defendants were indicted for a forcible resistance 
to a part of a patrol, in entering a negro house belonging 
to them, and preventing their searching it. The Jury 
found the following special verdict. “That in the cap- 
tain’s district, in which the defendants live, there were 
eight persons appointed Patrollers for the year 1844, by 
the committee of patrol, and they also find, that three of 
the eight persons so appointed, went to the house of the 
defendants in the night as patrol, and made themselves 
known as such; that they went to the cook-house or 
kitchen, a house within the curtilage ; that they were met 
at the door of it by the defendants ; that the entrance of 
said persons was resisted, and the entry prevented by 
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threats and weapons used by the defendants; and, by 
reason of such resistance, they did not search the house, 
and they also find that the defendants negroes slept in said 
house, and also that the County Court of Anson had not 
made any rules or regulations for the government of the 
patrol. If, in point of law, the defendants be guilty, then 
they so find, but if in point of law, not guilty, then they 
so find.” 

On this finding the presiding Judge was of opinion, that 
the house in question was the subject of search, but as 
the County Court of Anson had made no rules or regula- 
tions for the government of the patrols, less than a ma- 
jority could not act; that the resistance made by the 
defendants was not criminal, and rendered judgment in 
their behalf. The State by her Solicitor appealed. 


Attorney General, for the State. 
No Counsel in this Court for the defendants. 


Nasu, J. With the question decided by his Honor in the 
first part of his judgment, we have nothing to do. It 
does not arise here, and we express no opinion upon it. 
It is an important point, and leads to very interesting re- 
sults. We entirely, however, coincide with the presiding 
Judge, in the judgment in favor of the defendants. The 
patrol in every county, when duly appointed, is a public 
body, invested with powers, highly important to the com- 
munity at large, and to be exercised for the public good. 
These powers partake of a judicial, or quasi judicial, and 
executive character. Judicial, so far as deciding upon 
each case of a slave taken up by them; whether the law 
has been violated by him or not, and adjudging the pun- 
ishment to be inflicted. Is he off his master’s plantation 
without proper permit or pass? Of this the patrol must 
judge and decide. If punishment is to be inflicted, they 
must adjudge, decide, as to the question ; five stripes may 
in some cases be sufficient, while others may demand the 
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full penalty of the law. - All these acts upon the part of 
the patrol require consultation and agreement, and a less 
number than a majority of the whole cannot act. Not 
that it requires a majority of the whole to agree in the 
decision of each case, but it does require that number to 
constitute (if the expression may be allowed) a court or 
tribunal for the performance of these duties, and when so 
constituted a plurality of those present must agree, or no 
punishment can be legally inflicted. We do not mean that 
the law requires, on the part of the patrol, any formalities 
in the discharge of their duties, or that any formal judg- 
ment must be pronounced, but that a majority of the patrol 
properly constituted must sanction each sentence passed. 
If a minority can act, then each individual patroller may 
act by himself, and every man’s property would be subject 
to the uncontrolled judgment or passion of a single indi- 
vidual. This cannot have been the scope and meaning 
of the act. Where powers of a public nature, though not 
judicial, are conferred on several, it is a general rule, that 
a majority can discharge them. Co. L. 181, b. Grindley 
vs. Barker, 1 Bos. and Pul. 229, and it follows, as a cor- 
rollary, that less than a majority cannot, unless the act, 
conferring the power, gives to a minority the authority 
so to do. This principle, as applicable to patrols, was 
decided in the case of Richardson vs. Salter and others. 
N. C. T. R. 68.° So also in the familiar instance of our 
Courts of Pleas and Quarter Sessions, but for the clause 
authorising three Magistrates to hold the Courts, a less 
number, than a majority of all the magistrates of the 
County, would be incompetent to hold the terms of the 
Court. ; 

In the case of Tate vs. O’ Neal, 1 Hawks 418, the Judge, 
who tried the cause below, decided that it required a 
majority of the patrol to be present, to enable them to 
act legally, and the Supreme Court affirmed his judgment. 
The indictment, as well as the special verdict, shows, 
that a majority of the patrol in this case were not present, 
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and the County Court of pom had passed no rule, autho- 
rising a less number to act. 
We see no error in the judgment below, which is there- 


fore affirmed. 


Per Curtam: Judgment affirmed. 


THOMAS DAVIDSON vs. JOIN M. SHARPE. 


Where a decree or judgment in another State is produced in evidence id one 
of our Courts, it is not necessary to shew, by any extrinsic evidence, that 
the judgment or decree was warranted by the laws of the State in which 
it was pronounced. The judgnient or décree itself is the highest evidence 
of that fact. 

A judgment or decreé, pronounced in auy State, agaist an inhabitant of 
another State, upon whom process in the suit has not been served, is only 
binding in the State, in which euch judgment or decree has been tendered. 

Whiere a bond is offered in evidéhce, und the obligor offers to shiew that the 
bond has beert dedlared fraudtlent by a Court of Equity, atid that it 
should be surrendered, the evidence is inadmissible, because the bond, be- 
ing uncaucelled, is still good at law, and the obligor. can only proceed in 
equity to enforce the decree by process of contempt. 

The case of Irby v. Wiléon, 1 Dev. and Bat. Eq. 568: cited and approved, 


Appeal from the Superior Court of Law of Iredell 
County, at the special term in November, 1845, his Honor 
Judge Dick presiding. 

This action is debt on a bond, and the plea is a set-off 
of a larger sum, due on a bond of the plaintiff to the de- 
fendant. On the trial, the defendant proved the latter 
bond as pleaded ; and the plaintiff then offered to give 
in evidence the transcript of the proceedings in a suit, 
instituted in a Court of Equity in the State of Tennessee, ' 





DECEMBER TERM, 1845. 15 





Davidson v. Sharpe. 








upon the bill of the present plaintiff against the defend- 
ant, in which the Court declared that the bond, now plead- 
ed as a set-off, was obtained by the defendant from the 
plaintiff fraudulently, and decreed that the defendant 
should deliver the same into that Court to be cancelled. 

The defendant objected to receiving the evidence, be- 
cause it appeared in the transcript, that the defendant 
did not appear in the cause, and had not been served 
with a process in the suit, and that he was not a citizen 
or resident in Tennessee, but was a citizen and inhabitant 
of North Carolina ; and that the Court proceeded to make 
the decree upon an order, taking the matter of the plain- 
tiff’s bill as confessed, by reason of the default of the 
defendant in not appearing therein, after a notification to 
do so, which was published, for a certain period, in a 
newspaper printed in Tennessee. 

The presiding Judge was of opinion, that it was neces- 
sary to the admission of the evidence, that the plaintiff 
should otherwise prove, that by the law of Tennessee, 
the Court was authorised to make a decree against a non- 
resident person upon such publication. The plaintiff did 
not offer any further evidence, and was non-suited ; and 
he appealed. 


No Counsel in this Court for the plaintiff. 
Boyden, for the defendant. 


Rvrrix, C.J. The Court thinks the defendant's objec. 
tion good, though not precisely on the ground taken by: 
his Honor. The regularity of judicial proceedings in 
another State, according to the law of that State, cannot 
be enquired of here. If an attempt were made to prove 
that law here, what evidence as high could be adduced 
as those proceedings themselves? They are the solemn 
official acts of Judges, whose peculiar province it is ta 
administer and expound the laws of their country. No 
witnesses could be more relied on for their knowledgejof 
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the subject, nor the sanctions under which their opinions 
would be declared. Our Courts cannot set themselves 
above the Courts of Tennessee in determining what is 
her law. Therefore, as it was said by the Court in Irby 
v. Wilson, 1 Dev. and Bat. Eq. 568, every judgment, 
whether final or interlocutory, proves itself to be the reg- 
ular and right one, according to the law of the country 
in which it was given. Consequently no other evidence 
was requisite on that point. 

But, although the proceedings and the decree are to be 
deemed strictly correct, according to the law of Tennes- 
see, the Court holds, according to the case just cited, that 
they have no validity here, because the defendant was 
not in fact made a party to the suit. That State cannot 
pass a law to operate out of her territory, or to authorise 
her Courts to act on things or persons not within her ju- 
risdiction. Such a statute may bind her own Courts; 
but the Courts of other States cannot acknowledge its 
obligation, or aid in executing it, even indirectly. 

There is, however, another ground, on which the objec- 
tion ought to have been sustained. The evidence was 
irrelevant, and for that reason ought to have been reject- 
ed, had it been a decree of a Court of Equity of this 
State. It established no fact material to the issue in 
this suit. The decree operates in personam only, and 
professes to do no more. It is to be enforced only by pro- 
cess of contempt. It does not render this bond less the 
obligation of the plaintiff in law, than it was before the 
decree. While it is in existence, unpaid and uncancelled, 
a Court of Law is obliged to hold it to be the party’s 
deed, leaving the Court of Equity to act on its suitors, as 
it is quite able effectually todo. As a decree of a Court 
of Equity of another State, not for money, but requiring 
acts by the defendant personally in Court, it is plain that . 
a Court of Law here is not competent to enforce it, but 
the application should be to that tribunal that has a like 
jusisdiction in personam, and could compel the perform- 
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ance of the specific act decreed, and restrain the de- 
fendant from any unconscientious use of the instrument 
in the meanwhile. 


Per Curiam. Judgment affirmed. 


JOSEPH W. ALLEN, qui ram, &c. vs. JAMES FERGUSON. 


Tu an action qui tam, &c. for usury, where the count was, that the defen- 
dant had corruptly taken, on the 20th of April, 1844, &c. usurious inte- 
rest on a contract for forbearance, &c. from the 2lst of April, 1843, to 
the said 20th day of April, 1844, and it appeared in fact that the usurious 
interest was taken for forbearance, &c. from the 2ist of April, 1843, to 
the 2ist of April, 1844—Held that there was a fatal variance between 
the count and thé proof, and therefore the plaintiff could not recover. 

Although it is not requisite in a declaration for usury qui tam, &c., as it is in 
a plea, to describe the usurious contract specially, but it may be done 
generally, yet the declaration must be precise and accurate, in the state- 
ments of the sum lent and forborne, the time of forbearance, and the ex- 
cess of interest; and these facts must be proved as laid. 


Appeal from the Superior Court of Law of Caldwell 
County, at the Fall Term, 1845, his Honor Judge Baitey 
presiding. 

This was an action of debt for $350, founded on the 
statute agaiyst excessive Usury. The declaration con- 
tains two counts. 

The first count purports to set out the contract specially, 
and states it thus: that on the 21st day of April, 1843, 
upon a corrupt agreement, &c. the defendant lent and 
advanced to Hawkins Kirby the sum of $175 and agreed to 
forbear and give day of payment thereof for the space of 
twelve calendar months next ensuing, and that, for such 
loan and forbearance, Kirby then agreed to pay to the 

3 
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defendant the sum of $200, at or before the expiration of 
twelve calendar months as aforesaid ; and that, to secure 
the said sum of $200, Kirby, on the 2Ist day of April, 
1843, executed a deed of conveyance to the defendant for 
certain lands, therein mentioned, in fee simple, which was 
absolute and without condition expressed in the deed, but 
that it was then and there further agreed between the 
defendant and Kirby, that the said deed should become 
void and be surrendered, upon the payment of the said 
sum of $200 as aforesaid. 

The count then proceeds to state, that in pursuance, 
&c. Kirby on the 20th day of April, 1844, paid to the de- 

idant the said sum of $200, and that the defendant 
“then and there did corruptly take, accept, and receive of 
and from the said Kirby, the sum of $25, by way of cor- 
rupt bargain and loan for the said Ferguson forbearing 
and giving day of payment, and having forborne and 
given day of payment, of the said sum of $175, so lent 
and advanced as aforesaid, from the 21st day of April. 
1843, until and upon the said 20th day of April, 1844, 
which sum of $25 exceeds the rate,” &e. 

The second count states that on the 2lst day of April, 
1843, the defendant lent and advanced to Kirby $175, 
and that afterwards, that is to say, “on the 20th day of 
April, 1844, the said Ferguson did at, &c. corruptly take 
and receive of and from the said “Kirby the sum of $24, 
by way of corrupt bargain and Ioan, for the said Ferguson 
forbearing and giving day of payment, and having for- 
borne and given day of payment. of the said sum of $175 
so lent and advanced from the said day and ‘time of lend- 
ing and advancing the same, as aforesaid, until and upon 
the said 20th day of April, 1844, aforesaid, which sum of 
$25 exceeds” Kc. 

The cause was tried on the general issue; and the 
plaintiff having given notice to the defendant to produce 
on the trial the bond or defeasance hereafter mentioned, 
called as a witness the borrower, Kirby. He stated that 
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on the 21st of April, 1843, he borrowed from Ferguson 
$175 for one year, and that he was therefor to pay the 
sum of $200 at the end of the year; and that, to secure 
the payment of the $200, he at the same time executed an 
absolute deed to Ferguson for two tracts of land, in which 
the consideration was expressed to be $200, and Ferguson 
executed to him a bond with condition to re-convey the 
land or surrender the deed upon the payment of the said 
sum of $200, at the expiration of the year. He further 
stated that on the 20th day of April, 1844, he paid the 
sum of $200 to the defendant, who thereupon surrendered 
the deed of conveyance to Kirby, and the latter gave up 
to Ferguson the said bond, which Ferguson had given to 
him as aforesaid. 

The defendant then produced the bond itself. It pur- 
ported to be an obligation in the penal sum of $1200, to 
be void on condition, that Ferguson should convey the 
land to Kirby in fee simple, in consideration of the sum of 
$200, to be paid by Kirby to Ferguson therefor, provided 
Kirby should pay the said sum of $200, on or before the 
21st day of April, 1844. 

The Counsel for the defendant thereupon contended, 
that there was a variance between the contract thus ap- 
pearing in evidence and that set forth in either count of 
the declaration ; and moved the Court to instruct the Jury 
to find for the defendant. But the Court refused; and 
directed the Jury, that the matter was for them to decide, 
and that, if they believed that Kirby had stated the con- 
tract truly, then the plaintiff was entitled to recover ; but 
that, if he was mistaken, and the bond set forth the con- 
tract truly, then there was a variance that was fatal to 
the plaintiff's case, 

There was a verdict and judgment for the plaintiff, and 
the defendant appealed. 


Guion, for the plaintiff. 
Dodge, for the defendant. 
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Rurriy, C. J. The Court agrees with his Honor, that, 
according to the contract as appearing on paper, there is 
a substantial variance from those stated in the declara- 
tion. Although it be not requisite in a declaration, as it 
is in a plea, to describe the usurious contract specially, 
but it may be done generally, inasmuch as the action is 
given to a stranger, who may not be able to ascertain all 
the particulars, 1 Saund. 295, note; yet the precedents 
and authorities shew, that the declaration must be precise 
and accurate in the statements of the sum lent and for- 
borne, the time of forbearance, and the excess of interest ; 
because those three points are indispensable to enable the 
Court to see, on the record, that the interest received ac- 
cording to the sum lent and time, was at a rate forbidden 
by law. And those points must be stated according to 
the fact; for, as Lorp Kenyon said in Rex v. Gillham, 6 T. 
R. 265, they must be proved as laid. 

That being so, the Court holds that there was error in 
refusing the instructions the defendant asked. The first 


count alleges thé loan to have been on the 21st of April, 


? 


1843, “for twelve calendar months next ensuing ;” which 
would end on the 20th day of April, 1844; and it subse- 
quently alleges that, on the 20th of April, 1844, the defen- 
dant received, under that corrupt bargain, the principal 
sum so lent and the farther sum of $25 for the forbearance 
of the sum of $175 “ from the 21st day of April, 1843, un- 
til and upon the said 20th day of April, 1844.” Now the 
day of payment agreed on, as appearing in the written 
instruments, is not the 20th but the 21st day of April, 
1844; and consequently the sum of $25 was agreed to be 
paid, and was paid, not for the forbearance for 12 months 
or until and upon the 20th day of April, 1844, but for the 
forbearance until and upon the day following. 

In this respect the second count, though not descending 
to as many particulars of the contract, stands upon the 
same ground with the first. It, however, states the three 
essential matters before spoken of, namely, the sum for- 





DECEMBER TERM, 1845. 21 











Allea tv. Ferguson. 





borne, $175; the excessive interest, $25; and the time of 
forbearance, that is to say, “ from the said day of lending 
and advancing the same as aforesaid, until and upon the 
said 20th day of April, 1844.” This count does not allege 
any usurious contract originally, but it alleges merely, 
that the defendant lent Kirby $175 on the 21st of April, 
1843, and, the principal not being paid, nor even due, as 
far as appears in the count, the defendant received, on the 
20th of April, 1844, the sum of $25 by way of usurious 
interest for the forbearance of the principal money, “ until 
and upon the said 20th day of April, 1844.” Now, 
clearly, that is not true. For, although the $25 was paid 
on that day, it could not have been paid as for the interest 
up to that day only, but it was as and for the interest that 
would accrue until and upon the next day; since the de- 
feasance allows the borrower to pay the money on the 
21st of April, 1844. If Ferguson were to sue Kirby for 
the debt now, he could certainly not recover interest on 
$175 from the 20th of April, 1844, but only from the 21st 
of that month ; which shews that the count is inaccurate 
in laying that the $25 was received “for the forbearance 
until and upon the 20th of April, 1844,” inasmuch as, 
though paid on the 20th, it was for forbearance until and 
upon the 21st of April, 1844. 

The attempt to turn the point igto a question of credit 
cannot be sustained. In the treaty, the terms may have 
been used, which were used by the witness ‘on the trial. 
But all that was put an end to by the reduction of the 
contract to writing. There is no pretence, that the par- 
ties falsified their contract, when they put it on paper, as 
a device to evade the statute of usury; or that Kirby 
did not know the contents of the written instruments, and 
accepted the bond under a misrepresentation of its con- 
tents. On the contrary, he was produced as a witness, 
not for the purpose of proving the agreement to have 
been different in its terms from what it appeared in the 
writing, but to prove the contents of the written instru- 
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ment, as itself constituting the agreement. He could 
not have been examined at all to that point, if he had not 
first stated that he had surrendered the bond to the de- 
fendant, and if the plaintiff had not given the defendant 
notice to produce it. His evidence, therefore, was not 
competent, except as secondary evidence of the contract, 
under those circumstances. Now, when the writing it- 
self was produced, its identity not being questioned, it 
proved its own contents, and, consequently, put that part 
of Kirby’s testimony out of the case, instead of raising 
the point of the superior credit of the instrument or the 
witness. As a question of evidence, it is clear the 
writing, when produced, became the only competent evi- 
dence, under the circumstances stated. 


Per Curiam. Judgment reversed and venire de novo, 
; 


GEORGE W. WRIGHT vs. JAMES MOONEY. 


A judgment in one Court is a set-off against an action of assumpsit ia 
another Court. 


Appeal from the Superior Court of Law of Haywood 
County, at Spring Term, 1845, his Honer Judge Maniy 
presiding. 

This was an action of assumpsit, upon an agreement 
to pay a certain sum per diem, for work performed in 
building a mill; in which the defendant offered, as a 
set-off, the record of a judgment, obtained by him against 
the plaintiff in Macon Superior Court. The legality of 
this set-off was denied, and the evidence objected to, but 
the Court over-ruled the objection, and admitted the evi- 
dence of the set-off. 
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for a new trial, and judgment being rendered against 
him, appealed to the Supreme Court. 


Francis, for the plaintiff. 
No Counsel for the defendant. 


Dantet, J. Set-off is only allowed in actions of as- 
sumpsit, debt and covenant, for the non-payment of mo- 
ney, and for which an action of debt or indebitatus as- 
sumpsit might be maintained ; and the debts to be set off, 
must be due at the commencement of the action. Ba- 
bington on sets-off, 8. The only question made by the 
exception is, whether in assumpsit, pending in one Court, 
the defendant can set-off a judgment, recovered by him 
against the plaintiff in the Court of another County.— 
There is no doubt that he may: for the debts are mutual, 
though of different dignity, and are within the words of 
the act. 


Per Curtam. Judgment affirmed. 


THE STATE ts. JOEL ROBBINS. 


It is not necessary to the validity of a marriage, that the parties should have 
obtained a license from the Clerk of the County Court. The omission of 
the license only subjects the minister or justice performing the ceremony 
to a penalty. | 

It is sufficient proof of a marriage, that the ceremony was performed by one, 
who was in the known enjoyment of the office of a justice of the peace, 
and notoriously acting as such. It is not necessary to produce his commis- 
sion from the Governor. 

The case of Gilliam v. Reddick, 5 Ired. 370, cited and approved. 


Appeal from the Superior Court of Law of Randolph 
County, at the Fall Term, 1845, his Honor Judge Dicx. 
presiding. 
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The prisoner was indicted for Bigamy in marrying 
Elizabeth Robbins, a wife, to whom he had been some 
years before married, being still alive. To show the 
previous marriage, a witness proved that he was present, 
some thirty years before that time, when the defendant 
was married to his daughter Elizabeth Williams, by one 
Michael Harvey, and that she, the said Elizabeth, was 
still alive; that the parties lived together for several 
years, when they separated, and the wife returned to her 
father’s house. The defendant, Robbins, had obtained 
no license from the Clerk of the Couyty Court, for his 
marriage with Elizabeth Williams. It was further pro- 
ved that Michael Harvey, for several years before the 
marriage of the defendant with Elizabeth Williams, and 
for many years thereafter, was an acting Justice of the 
Peace for Randolph County. and was known and acted 
as such, and the records of the Court of Pleas and Quar- 
ter Sessions of that County proved that, five years before 
the marriage, he had, in open Court, taken tho oaths of 
office as a magistrate. It was then proved by persons 
who were present, that the defendant was married to 
Elizabeth Robbins in Randolph County, in the year 1832, 
and that the ceremony was performed by one James 
Hodgins, who, it was proved, was an acting Justice of 
the Peace of Randolph County at the time he performed 
the ceremony. The defendant offered evidence to show 
that he acted in ignorance of the law, and that he was 
advised by several persons, that his marriage with Eliza- 
beth Williams was void for the want of the Clerk’s li- 
cense. This testimony was rejected. He ‘further con- 
tended that there was no legal evidence to shew, that 
either Michael Harvey or James Hodgins was a Justice 
of the Peace for Randolph County, at the time they res- 
pectively performed the ceremony; that the only evi- 
dence which could be received of the fact was the Gov- 
ernor’s commission. 

The Court charged the jury, if they believed the testi- 
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mony, the defendant was guilty. He was convicted and 
appealed. 


Attorney Generai, for the State. 
No Counsel for the defendant. 


Nasu, J. We see no error committed by the presiding 
Judge. The testimony tendered by the defendant, to 
show that he thought and believed his first marriage to 
be void for the want of a license, was properly rejected 
by the Court. The law of this State, Rev. Stat. ch. 71, 
sec. 2d, authorises and impowers the Clerks of the several 
County Courts.to grant marriage licenses, upon the ap- 
plicant’s giving bond and security agreeably to its provi- 
sions ; but if a marriage is solemnized by a minister of 
the gospel or a magistrate, without a license, though he 
may subject himself to a penalty, the marriage is, not- 
withstanding. good to every intent and purpose. There 
can be no doubt, then, that the marriage between the 
defendant and Elizabeth Williams was legal and valid, 
although no license had been obtained from the Clerk.— 
It is a well settled principle that ignorance of the law 
excuses no criminal act. It is a maxim, Jgnorantia juris, 
quod quisque tenetur scire, neminem excusat. Every per- 
son is presumed and bound to know the law. Thus Jus- 
tice Blackstone states, if a man thinks he has a right to 
kill an excommunicated or outlawed person, wherever he 
meets him, and does so, itis murder. 4 Bl. C. 27. In 
this case, the testimony was properly ruled out. The 
defendant’s ignorance, if it really existed, might well be 
addressed to the Court, in mitigation of the punishment, 
when any discretion was given by the law. 

We agree with his Honor in his charge. It was ne- 
cessary for the State to prove.a legal marriage between 
the defendant and Elizabeth Williams, and the perfor- 
mance of the ceremony, between him and Elizabeth Rob- 
bins, by a person duly qualified. It is not denied, that the 
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ceremony in each case was performed by the individual, 
it is alleged did perform it, but it is contended that there 
was no legal evidence, that Michael Harvey and James 
Hodgins were Justices of the Peace at the time they offi- 
ciated, and that the only competent evidence to prove the 
fact was the commission from the Governor. It was 
proved, that both those individuals, at the time they per- 
formed the ceremony and both before and after for a length 
of time, were and had been acting Justices of the Peace 
for the County of Randolph. To prove a general allega- 
tion, that a person holds a particular office or situation, 
it is usuelly sufficient to prove his acting in that capacity, 
2 Star. Ev. 218. ‘In the case of peace officers and Justi- 
ces of the Peace, it is sufficient to prove, that they acted 
in those capacities, even in a case of murder. Berryman 
against Wise, 4th Term 366, per Justice Buiter, Gorden’s 
case, Leach 581; Rex v. Shelby, Leach 381; Rex v. Bigg, 
3 P. Will. 427; Rex v. Verelst, 3 Camp. 432. In the case 
of Gilliam against Reddick, 5th Tre. 370, the principle is 
by the Court stated to be, that the acts of an officer de 
facto, acting openly and notoriously in the exercise of ar 
office, for a considerable length of time, must be held as 
effectual, when they concern the rights of third persons 
or the public, as if they were the acts of rightful officers. 
Here the two individuals, Michael Harvey and James 
Hodgins had been notoriously, and for a considerable time, 
both before and after performing the marriage ceremonies 
in this case, acting as Justices of the Peace for Randolph 
County, and it must be taken that they were at that time 
Justices of the Peace, until the contrary be shown. The 
marriage was proved by persons, who were present, and 
in the case of the King against William Allison, 1st vol. 
Eng. Cr. cases, it was decided that a marriage so proved 
was valid, although there was no proof of the registration 
of the marriage, or of any license or publication of banns. 
That was a prosecution for bigamy. 

The objections made in behalf of the defendant can- 
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not avail him. We see no error in the charge of the 
Judge. 

This opinion must be certified to the Superior Court of 
Randolph County, that it may proceed to final judgment. 


Per Curiam. Ordered accordingly. 


* LEROY SPRINGS vs. BAKER ERWIN. 


The County Coart has no right to appoint an Administeator with the Will 
annexed, when there is an Executor, laboring under no disability, until the 
‘renunciation of the Executer, and such reaunciation must appear of record. 

Such au appointment is not merely voidable ; it is absolutely void. 

The cases of Slade v. Washburn, 1 Ired. 561 and Mitchell y. Adams, 1 Ired. 
302, cited and approved. 


Appeal from the Superior Court of Law of Mecklen- 
burg County, at the Fall Term, 1845, his Honor Judge 
Pearson presiding. 

This case, which was an action of Detinue for a negro 
named Moses, was as follows. A man by the name of 
Flinn died in the year 1840, having duly made and pub- 
lished in writing his last will and testament, in which 
one Williamson was appointed Executor. At the May 
term, 1840, of Mecklenburg Court of Pleas and Quarter 
Sessions this was duly proved, and at the October term of 
said Court in the same year, administration, with the will 
annexed, was granted to the plaintiff. The letters set 
forth the death of Flinn and his leaving a will. Immedi- 
ately upon the death of Flinn, Williamson, the Executor, 
took into his possession the stock and farming utensils of 
his testator, and sold them at public auction, before the 
term at which the will was proved. The letters of ad- 
ministration did not show, that Williamson, the Executor, 
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ever had renounced his right to execute the will, nor did 
the record of the County Court, which is made a part of 
the case, so state. But parol evidence was offered by the 
plaintiff to show, that he was at Court during the session 
of October, at which the administration was granted, and 
that he did actually renounce his right, though it did not 
appear upon the record. This testimony was objected to 
by the defendant, but was received by the Court, subject 
to the objection. 

No more of the ease is stated than is necessary to show 
the ground upon which the Supreme Court proceeds in 
its judgment. The defendant objected, that the plaintiff 
could not maintain his action, because his appointment as 
administrator with the will annexed was absolutely void. 
His Honor, who tried the case, was of opinion that the 
plaintiff’s appointment as administrator with the will 
annexed, being a special administration, was not void 
but voidable, and, until repealed by the proper authority, 


invested the plaintiff with all the rights and powers of 
such an administrator. The jury found a verdict for the 
plaintiff, and the defendant appealed. 


Osborne and Boyden, for the plaintiff. 
Alexander, for the defendant. 


Nasu, J. In the opinion of this Court, the presiding 
Judge erred in deciding that the letters of administration 
granted to the plaintiff are merely voidable ; we consider 
them void. We so believe, for the reason that while the 
facts remained as they were, when the Court acted, the 
latter had no legal power to grant any species of admin- 
istration upon the estate of Flinn; the case was not 
within their jurisdiction. The executor to a will, labour- 
ing under no disability, alone has the power and authority 
to administer the assets of the testator. If he be a minor 
or a lunatic, or beyond the jurisdiction of the Court, the 
latter may appoint a temporary administrator, but not a 
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general one. . The powers of the one are essentially dif- 
ferent from those of the other, and if‘the latter be granted 
in such a case, the letters are void. In the language of 
the Court in the case of Slade against Washbourn, 3d tre. 
562, they are a nullity. There the letters were declared 
void, because they were general and were granted during 
a contest on the probate of the will. In the case now 
before us, the letters of administration recite the existence 
of the will of Flinn, and are silent as to whether it had 
been admitted to probate or not, nor do they show that 
there was no executor appointed in it, or, if there was or 
had been one, his death or renunciation. The law em- 
powers the Court to grant a general administration only 
in cases of intestacy, and provides, that where a person 
shall die “having made a will and the executor shall 
refuse to prove the same or qualify as such, administra- 
tion shall be granted, &c.” 1 vol. Rev. Stat. 46, s. 2, and 
the letters upon their face must show the reason of their 
being granted. It appears from the case that there was 
an executor, and that he was still in existence, at the 
time the plaintiff was appointed administrator with the 
will annexed. Although it is the duty of a person ap- 
pointed to the executorship of a will to bring it forward 
to the proper tribunal far probate, he cannot be compelled 
to accept the office, but may renounce his right to qual- 
ify. This renunciation may be made by the executor in 
open Court or’by letter or other writing, addressed to the 
Court and proved to their satisfaction. In either case it 
must be made a matter of record, and the letters of ad- 
ministration, which are but a transcript of the record, 
must set it forth, as showing the power and authority of 
the Court, to grant them. In subsequent proceedings, the 
letters constitute the only evidence of the fact ; parol ev- 
idence cannot be received, Ist Will. on Ex’rs. 153. Slade 
against Washbourn, \st Ire. 561. Stabbins against Lath- 
rop, 4 Pick. 28. Commonwealth against Mather, 16 Ser. 
, and Ra. 416, If, therefere, the letters show that there is 
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a will, and the existence of an executor be unknown, or 
before his renunciation, the Court cannot grant letters of 
administration with the will annexed. If they do, the 
letters are void and confer no authority or power upon 
the administrator. Abram against Cunningham, 2 Lea. 
182. Graysbrook against Fox, Plow. 276. Mitchell and 
others against Adams, 1 Ire. 302. His Honor received 
parol evidence, subject to the objection made, that Wil- 
liamson had renounced. Of his error he evidently be- 
came aware, for he does not notice it in his opinion, but 
places his decision upon the ground that, though the 
Court could not grant a general administration, they 
might a special one. If by special, his Honor meant a 
limited one, it might be so. But the Court in this case 
does not grant a limited but a general administration, to 
administer the assets according to the disposition of them 
by the testator. 

We are of opinion that the letters of administration 
with the will annexed, under the circumstances of this 
case, are null and void. 


Per Curiam, The judgment of the Superior Court is 
reversed and a venire de novo awarded. 


DEN EX DEM. JESSE HARPER vs. HENRY BURROW. 


A deed of trust for land need not be proved, on the trial of an action of 
ejectment, by a subseribiug wituess. ‘The registration is sufficient prima 
facie evideuee of its execution. 

The testimony of a wituess on a former trial, where the present plaintiff and 
defendant were not parties, cannot be given in evidence, though that testi- 
mony was against his own interest. 

A witgess may be compelled to testify in a eivil suit, though his evidence 
may militate against his own interest. 

The cases of Jones v. Lanier, 2 Dev. 480, and Andrews v. Shaw, 4 Dev. 
71, cited and approved. 


’ 
Appeal from the Superior Court of Law of Davidson 
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County, at the Fall Term, 1845, his Honor Judge Dicx 
presiding. 

This action was brought to recover possession of a 
tract of land. The plaintiff claimed title under a deed 
of trust, made by the defendant to Jesse Harper, the 
lessor in one of the demises contained in the declaration. 
To support his title, the deed, which had been duly regis- 
tered, was offered in evidence, and its reception was op- 
posed, on the ground that, before it could be read in evi- 
dence, it ought to be proved by the subscribing wit- 
nesses. The objection was over-ruled by the Court, 
and the deed was read to the jury. The defendant ob- 
jected to the plaintiff’s recovery, for the alleged reason 
that the defendant, at the time he executed the deed of 
trust, was non compos mentis, and the deed therefore 
void. To sustain his objection, it was alleged that, 
several years before that, the defendant had been tried 
in the Superior Court of Rowan, upon a charge of Mur- 
der, and that Gen. Gray, on the trial, was introduced as 
a witness and proved his insanity; and he offered to 
prove by witnesses, who were present and heard Gen. 
Gray examined, what he swore to. The testimony was 
rejected by the Court, and the jury, under the charge 
of the presiding Judge, returned a verdict for the plaintiff. 

The defendant moved for a new trial: Ist. Because 
the deed of trust was improperly admitted in evidence ; 
and, 2dly, because of the rejection of the evidence to 
show Gen. Gray’s testimony in the former trial. 

The new trial was refused, and judgment being ren- 
dered against the defendant, he appealed. 


Iredell, for the plaintiff. 
No Counsel for the defendant. 


Nasu, J. The Court concurs with the presiding Judge 
on both points. The deed of trust, so far as this case is 
concerned, is a conveyance of land, and, under the pro- 
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visions of the Act of Assembly, Rev. Stat. ch. 37, s. 2, 
can be read in evidence on its registration, without pro- 
ducing the subscribing witnesses. Such has been the 
uniform construction given to the act by our Courts, and 
such their uniform practice. With respect to slaves, the 
law is different. The 2lst sec. provides that, on all 
trials at law for a slave, when a written transfer is of- 
fered in evidence, its due and fair execution shall be 
proved by a subscribing witness. Andrews and Shaw, 4 
Dev. 71. In this case the deed was duly proved, and has 
been duly registered, and is properly certified by the 
preper officer. We think the testimony offered, to show 
what had been testified to by Gen. Gray, upon the trial 
of the indictment against the defendant, was properly re- 
jected. It isa general rule of evidence, that the best 
which the nature of the case admits of, and which is 
in the power of the party, shall be produced; and the 
jury trying a cause cannot, without the consent of parties, 
listen to any evidence, except it be givenonoath. These 
two rules exclude all hear-say evidence, but in a few ex- 
cepted cases—among these are genera] reputation and 
pedigree. So also, what a witness has sworn on a former 
trial, between the same parties, on the same subject mat- 
ter, may, in case of his death, be proved in chief by any 
person present, and who heard his testimony—so, what a 
party to the record has said, concerning the matter in con- 
troversy, is always evidence against him, but not against 
a third party when uttered in his absence ; nor does this 
come within any of the excepted cases. But a full and 
complete answer to the proposition of the defendant is, 
that Gen. Gray is alive and could have been called by the 
defendant to the fact he wished to prove, and neither of 
the parties claim under him. We say he is alive, because 
the case does not state that he is dead. In’ looking into 
the deed of trust, we find that a debt, due to him from 
the defendant, is secured in it, and he is a party to the 
deed. He could not, then, perhaps, have been called by 
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the plaintiff to sustain the deed, because he would have 
been securing a fund, to which with others he was en- 
titled; but he was unquestionably a competent witness 
to attack the deed, because he would be swearing against 
his interest. In England, up to the 46th of George the 
3d, ch. 37, it was a vexed question, whether a witness 
was bound to ansWer a question, when the answer might 
expose him to civil liabilities. Contradictory decisions 
were made. To remove the doubt and declare the law, 
that act was passed. 1 Stark. on Evi. 141. In the case 
of Jones vy. Lanier and others, 2 Dev. 481, this Court de- 
clare, such was the law before the passage of that statute, 
and se decide. Gen. Gray, then, if called as a witness, 
could not have protected himself from answering the de- 
fendant’s questions, on the ground that the answer might 
subject him to pecuniary loss. Nor is the principle of 
its being hear-say evidence weakened by the fact, that 
what was said by Gen. Gray was on oath on the trial of 
the defendant. If Gen. Gray had been dead, the testimo- 
ny offered would not have been competent, because the 
real plaintiffs in this case were not parties to that suit ; 
it was res inter alios acta. The testimony of a witness 
given in a case, after his death, can be proved in chief, 
only between the same parties when the same matter is 
in litigation ; for the reason, that it would otherwise be 
made to affect others, who had no opportunity of cross- 
examining the witness, which is one of the ordinary tests 
provided by law for the ascertainment of truth in Courts 
of justice. 1 Stark. Ev. 34. 


Per Curiam. Judgment affirmed. 
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A Sheriff was bail for A. and B., against whom there was a joint action.— 
A ca. 8a. issued upon the judgment against them. DB. was not to be found, 
but the ca. sa. was executed on A. and then the Sheriff voluntarily permit- 
ted him to.escape, but afterwards re-teok bim. Held, that th recaption 
was unlawful, and that the assent of the plaintiff, after such recaption, 
that A. should not be held in custody, did not operate as a satisfaction of 
the judgment, nor did it deprive the plaintiff of his remedy against the 
Sheriff as the bail of B. 

The cases of Trice v. Turrentinc, 5 Ired. 236, and Waugh v. Hampton, 5 


Ired. 241, cited and approved. 


Appeal from the Superior Court of Law of Surry 
County, at the Fall Term, 1844, his Honor Judge Mayiy 
presiding. 

The plaintiff recovered a judgment against Dabney 
Walker and Samuel Forkner, in which case the defendant 
became the special bail of each of those persons, by rea- 
son that he was the Sheriff, who served the writ and fail 
ed to return a bail bond. The plaintiff sued out a capias 
ad satisfaciendum, and placed it in the hands of the de- 
fendant, who returned it “ not executed on the defendant 
Dabney Walker, and the defendant Samuel Forkner not 
found.” Thereupon, the plaintiff commenced this suit 
by a scire facias against Hampton, as special bail ef 
Forkner ; and the defendant pleaded among other things, 
that one of the debtors, Dabney Walker, was taken by 
the Sheriff on the ca. sa. and was discharged by the plain- 
tiff, and thereon issue was joined. 

On the trial, the defendant offered Thomas B. Wright 
as a witness, and he deposed, that he, as the defendant’s 
deputy, arrested Walker on the ca. sa. and very soon 
thereafter let him go at large, im order that he might pre- 
cure sureties in a bond for his appearance at the return 
of the writ, to take the benefit of the act for the relief of 
insolvent debtors : that, on the same day, he informed the 
plaintiff of what had been done, and the plaintiff then in- 
structed him not to take the bond, and told him that he 





DECEMBER TERM, 1845. 35 
Jackson v. Hampton. 








did not wish the ca. sa. executed on Walker. He further 
deposed, that, at the return of the writ, he had Walker 
again in custody, and would have returned “executed” 
as to him, had not the plaintiff and his attorney then di- 
rected him to discharge Walker, whereupon he did so and 
made the return as before set forth. 

Upon that evidence the counsel for the plaintiff insisted, 
that the escape of Walker was a voluntary one, and that 
it could not protect the defendant from his liability, as the 
bail of Forkner, upon his return of non est inventus as to 
him ; and that the directions of the plaintiff given after 
such voluntary escape, that the writ should not be then 
executed upon Walker, or that Walker should be detained 
in custody on that writ, after he had been re-taken thereon 
by the Sheriff, did not amount to a satisfaction of the 
debt nor exonerate the defendant from liability as the 
bail of Forkner. But the Court held, and instructed the 
jury, that, notwithstanding the previousescape of Walker, 
whether it was negligent or voluntary, the directions of 
the creditor, after the Sheriff had taken the debtor again 
into custody, that he should not be detained, and the dis- 
charge of the debtor by the Sheriff in obedience to those 
directions, worked a satisfaction of the debt, and was a 
bar to this action against the bail of the other joint debt- 
or, Forkner. There was, accordingly, a verdict and 
judgment for the defendant, and the plaintiff appealed. 


Morehead, for the plaintiff. 
Boyden, for the defendant. 


Rurrw, C. J. It is very true, that, if a creditor dis- 
charge one joint debtor from arrest on execution, the debt 
is thereby satisfied, and he can neither proceed against 
that or any other debtor on the judgment, nor their bail. 
Bryan v. Simonton, 1 Hawks 51. But that, necessarily, 
supposes the debtor to be under a lawful arrest ; for the 
creditor cannot be held to be satisfied of his debt, because 
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he will not persist in, nor sanction, an illegal and false 
imprisonment. Now in this case, several propositions are 
very clear, which constitute the imprisonment of Walker 
one of that character. There is no doubt, that letting 
Walker go at large after having first taken him, was an 
escape ; and, being by the express assent of the Sheriff’s 
deputy, Wright, it was a voluntary escape. Therefore 
the Sheriff could not re-take him, and was liable to 
Walker’s action for false imprisonment for so doing, 
Spencer v. Moore, 2 Dev. and Bat. 264. Atkinson v. Jam- 
eson, 5 'T. R. 25. It is true, the creditor may, if he choo- 
ses, have another capias ad satisfaciendum, or have debt 
on the judgment, Jones v. Pope, 1 Saund. 34, note 1. But 
certainly he is not bound thus to proceed, but may at once 
look to the Sheriff on his liability for the escape, or look 
to any other security he may have; and his omission or 
refusal to re-take the debtor, who escaped, either on the 
same or another execution, cannot amount to discharging 
him from lawful arrest. If it did, it would discharge that 
debtor, as well as the other. Then, inasmuch as the She- 
riff had no power of himself, and merely by force of the 
writ, to re-take Walker, and inasmuch as the creditor 
was not obliged to do it, and might, as he did, direct the 
Sheriff not to arrest him again, the conclusion must be, 
that the creditor had a right, without affecting any other 
remedy for his debt, to declare to the Sheriff, after the 
second and unlawful arrest of Walker by the Sheriff of 
his own accord, that he was acting without the creditor’s 
authority, and that he did not mean to legalise the impris- 
onment by giving to it his assent. Supposing, therefore, 
that the plaintiff, either upon the return of Walker into 
custody, or after his being a second time taken by the 
Sheriff, might have admitted him to be in execution, so as 
to make the Sheriff liable for an escape subsequent 
thereto, yet, to have that effect, some act in recognition 
of such second imprisonment on the part of the creditor 
was indispensable. to give it the force of a legal impris- 
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onment, as respected the rights of the creditor. For in 
an action for a voluntary escape, it is no answer, that the 
Sheriff re-took the debtor before suit. His refusal, mere- 
ly, to allow the Sheriff in such a case the advantage of 
his authority, as creditor, cannot be construed into a . 
turning and discharging the debtor out of custody by the 
creditor himself. Far from it; for the law forebade the 
Sheriff to retake the debtor, and he was entitled to his 
discharge by law, without the creditor’s saying or doing 
any thing. The plaintiff, it appears then, did no wrong 
to Walker, nor to the other joint debtor, Forkner, nor to 
the defendant, as the bail of the latter. Nor would the 
defendant’s liability, as bail of Forkner, (as to whom non 
est inventus was returned,) be affected by any return the 
Sheriff could have made, under the circumstances, as to 
Walker. For if he had returned ‘Cepi corpus, and ac- 
tually committed Walker to prison, still the plaintiif 
might demand the body of his other debtor, and take 
judgment against his bail for the want of producing 
him. And if he had returned the voluntary escape 
of Walker, according to the truth of the case, there 
would be the same reason why the creditor might enforce 
the payment from Forkner or from the Sheriff, who, while 
bail for Forkner, voluntarily let Walker at large. The 
plaintiff might, indeed, have sought his remedy by an 
action for the escape, but he is not confined to that ; and, 
if he had sued for the escape. it would have been just as 
good an answer to that action, that the plaintiff might 
have raised his money out of Forkner or out of the de- 
fendant as his bail, as it is an answer to the present ac- 
tion against him as bail of one debtor, that he was liable 
for the escape of the other debtor. The whole wrong in 
this case is on the side of the defendant, according to his 
own evidence ; which distinguishes this case from those 
of Trice v. Turrentine, 5 lred. 286, and Waugh v. Hamp- 
ton, 5 Ired. 241, according to the grounds of decision sta- 
ted in those cases. There, the creditor ordered the Sheriff 
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originally not to take one of the debtors, and the majority 
of the Court thought he was bound to seek payment from 
all the debtors, before he could go on the bail of either. 
Here, the creditor directed by his process all the debtors 
to be taken, as hé was bound to do, and one of them was 
taken and turned loose by the Sheriff of his own accord, 
and without the knowledge of the creditor. Certainly, 
the creditor is not bound to go against the debtor a sec- 
ond time, before resorting to the other; for, if se, he 
would by successive voluntary escapes of one debtor be 
delayed indefinitely as against the other. Instead of the 
creditor ordering the Sheriff not to take one of the debt- 
ors originally on the ca, sa. in this case he only directed 
him not to take him a second time, after the Sheriff had 
once let him go out of custody. 

It is very clear, that the plaintiff did not, as pleaded, 
discharge Walker from lawful imprisonment on his exe- 
cution; and therefore, that the verdict on that issue 
should have been for the plaintiff. And it is equally 
clear, that the whole wrong in this case is on the side of 
the defendant, and that in justice and law he is chargea- 
ble to the plaintiff as the bail of Forkner. 


Per Cvgiam. Judgment reversed and venire de novo. 


THOMAS ROWLAND, Jr. vs. DOCTOR F, MANN & AL. 


Ju‘an action of replevin, if the defendant wishes to put in issue the title of 
the plaintiff, he must plead that the title is in himself or some other person, 
by whose authority he took the property. Where the plea is ouly non cepit, 
&c., the plaintiff's title is not denied. 

Iu an action of replevin for Slaves, the jury, if they find for the plaintiff, 
must in their verdict assess the value of each Slave. 

The case of Key v. Allen, 3 Muf. 542 cited and approved. 


Appeal from the Superior Court of Law of Stanly 
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County, at the F all Term, 1845, his Honor Judge Ca ALD- 
WELL presiding. 

This was an action of replevin for negroes Mary and 
Bill. The defendants pleaded the general issue ; and, on 
the trial below, the jury found a verdict forthe plain- 
tiff on the issue joined, “and assessed his damages to 
five hundred dollars.” The plaintiff had not shewn any 
title to the negroes in controversy. From the judgmetnt 
rendered on the verdict, the defendants appealed. 


No Counsel for the plaintiff. 
Iredell, for the defendants. 


Nasa, J. This is an action of replevin to recover two 
negroes. The only plea, the general issue, which is non 
cepit modo et forma. On the trial below, it was insisted 
by the defendants, that the plaintiff had not shewn any 
title to the negroes in himself. If it had been his inten- 
tion to put in issue that question, he ought to have plead- 
ed title in himself, or some other person, by whose au- 
thority he took the negroes. Under such a plea, it would 
have been incumbent on the plaintiff to show he had the 
title. In this case it was not necessary. The defendant 
had not denied it by his plea. Under the plea of non ce- 
pit, all that the plaintiff has to do, is to prove the taking 
or having the goods, or part of them, in the place speci- 
fied. As the defendant, under this plea, merely denies 
the taking, he cannot controvert the plaintiff’s title. 2 
Star. Ev. 714, 15. 1Ch. P. 482. 1 Saun. 347, n. 1.— 
The jury by their verdict have found that the defendants 
did take the negroes, modo et forma. 

In looking into the record, however, we find that the 
verdict, from inadvertence, is not so taken as to authorise 
any judgment upon it. The jury say “ they find for the 
plaintiff, and assess his damages to $500.” The writ 
has set forth the value of each of the slaves, and the 
jury in their verdict, as in an action of detinue, should 
have found the value of each slave separately. The act 
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of 1828, lst Rot. ‘Statutes, ch. 101, sec. 5, directs, that 
when the plaintiff shall recover, “ final judgment shall 
be rendered against the defendant, and his sureties on 
his bond, for such value as shall be assessed by the jury, 
upon such slave or slaves demanded by the writ,” &¢.— 
I: is manifest, then, that upon this verdict the Court can 
render no final judgment, because that must be for the 
value of the slaves as fixed by the jury. We should not 
disturb such a verdict, but direct a writ of enquiry to as- 
certain the value of the negroes, Key v. Allen, 3d Mur. 
524, if we were satisfied, that the want of an assessed 
value by the jury was the only error in the verdict; but 
we cannot believe that the verdict, as it appears on the 
record before us, expresses the real finding of the jury. 
Six hundred and fifty dollars is the value of the slaves, 
as sworn to by the plaintiff. We say the sworn value, 
because the law requires that the Clerk, in issuing the 
suit, shall annex to the description of each slave, a value 
double to that sworn to, and in the writ the value of both 
is stated to be $1300. The case states, that the negroes, 
shortly before the bringing of the writ, went into the 
possession of the defendants. The 6th sec. of the act 
1828 requires the Court, when the plaintiff shall effect a 
recovery in a writ of replevin, to give him a judgment 
for double the real damages, assessed by the jury, for the 
taking and detention. If the verdict were permitted to 
stand, the Court, in obedience to the act, must give judg- 
ment for the plaintiff for $1000, and that for the damage 
sustained by the plaintiff for the detention of two negroes, 
whose real value is but $650. We cannot believe that 
such was the understanding or intention of the jury. It 
may, however, have been so, but as tliey have omitted an 
essential part of their duty, we prefer ordering a venire 
de novo, to directing a writ of enquiry. 


» Per Curtam. Judgment reversed and a venire de novo 
ordered. 
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A voluntary deed is not void as to creditors, when the donor retains sufficient 
property to pay his debts, and out of which the claims of the creditors 
may be satisfied. 


The Act of Assembly of 1840, ch. 28, sec. 3 and 4, applies to voluntary 
deeds made before the passage of that Act, as well as to those made sub- 


sequently. 
The cases of O’ Daniel v. Crawferd, 4 Dev. 179, and Jones v. Young, 1 


Dev. and Bat., 352, cited and approved. 


Appeal from the Superior Court of Law of Branswick 
County, at the Fall Term, 1845, his Honor Judge Ca.p- 
WELL presiding. 

This is an action of Trover, to recover from the de- 
fendant the value of a negro man named Abram, belong- 
ing to the plaintiffs, as they allege, and converted by the 
defendant. The facts are as follows: In the year 1839, 
Hannah Locke gave by deed to the plaintiffs, her grand- 
children, eleven negroes, and among thely the one in con- 
troversy. TheWeed bore date in May, 1839, and at that 
time Hannah Locke owed to the defendant a debt of 
about $300, and owned over and above the 11 negroes so 
conveyed, a tract of land and eight or nine negroes, the 
whole worth between two and three thousand dollars.— 
In December, 1840, the defendant obtained a judgment 
in the Court of Pleas and Quarter Sessions of Brunswick 

-County, upon his claim against the donor Hannah, and 
the execution, by his direction, was levied on the land— 
which was worth $600. The sale of this land was post- 
poned by order of the plaintiff in the execution, the pre- 
sent defendant, and a venditioni issued, which was also 
by him postponed—the levy was then discharged, and a 
fi. fa. issued, and was levied by the Sheriff on the negro 
Abram. At the sale, the defendant purchased. The 
debt due the defendant was the only one at that time or 
at any other, as far as the case shows, which was owing 
by the donor. On behalf of the defendant, it was in- 
sisted in the Court below, that the deed, under which the 
6 
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plaintiff claimed the negro, was fraudulent and void in 
law as to creditors and purchasers; and, he being a 
creditor at the time of the gift, and purchaser, it was void 
astohim. He further insisted, that the deed being made 
in May, 1839, the act of 1840-41 did not affect the ques- 
tion, but left it at common law. The presiding Judge, 
being of opinion that the act of 1840-41 did operate 
upon the deed, it was submitted to the jury as a ques- 
tion of fact, to be decided by them, as to the intent 
with which it was made. The jury found a verdict for 
the plaintiff, and from the judgment thereon, he ap- 
pealed. 


J. H. Bryan and Warren Winslow, for the plaintiff. 
Badger and Strange, for the defendant. 


Nasu, J. The case has been argued before us upon 
the same grounds, upon the first point. The Counsel for 
the defendant has urged upon us the case of O’ Daniel 
against Crawford, 4 Dev. 197, as establishing the doc- 
trine, that a voluntary gift is void by the common law, 
against all debts of the donor existing at the time. We 
do not agree with the Counsel in this construction. The 
error has been occasioned by some strong expressions, 
used by the Judges deciding the case, without properly 
attending to others, intended to qualify and apply them. . 
Thus his Honor Judge Gaston, in page 204, adopts the 
language of Lord Harpwicke in Townsend v. Windham 
2 Ves. 10. “I know of no case on the 13th Elizabeth, 
where a man, indebted at the time, makes a voluntary 
conveyance to a child and dies, but that it shall be con- 
sidered a part of his estate for the benefit of his creditors.” 
But in the preceding part of the sentence, the Judge 
shows in what sense he intends to apply it. “If in truth 
there be prior creditors, yet unsatisfied, and who have no 
means of satisfaction except out of the property attempted 
to be given away.” That was precisely the state of facts 
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in the case then before the Court. O’Daniel, the father, 
had given to his children the tract of land in question, 
being, at that time, in debt. He reserved property to the 
amount of $500, all of which had been exhausted in pay- 
ment of debts, leaving one small one undischarged. To 
satisfy this, the land was sold under execution, and the 
defendant Crawford purchased it. There was no other 
property of the donor out of which the debt could be 
satisfied—afid the deed to the plaintiffs, when offered in 
evidence as conveying the title to them, if sustained, left 
the creditor without redress. The voluntary donees were 
seeking to enjoy the property of the debtor, the donor, 
leaving unpaid a just debt, and one which was in ex- 
istence at the time of the gift. Against such a result, 
all the argument of the Court is directed. Thus, too, as 
further illustrating the leading idea of Judge Gaston, in 
page 205, he says, “But where the controversy is between 
a prior creditor, and a voluntary donee, when the prior 
creditor must lose his debt, if the gift be held valid, then 
the established rule is, if the deed be voluntary, the law 
says it is fraudulent.” So his Honor, the Chief Justice, in 
speaking of a voluntary cqgnveyance generally, “It must 
be founded upon a design to exempt the estate from the 
claim of the creditor, for the act of making the convey- 
ance can arise from no other intent, and, inasmuch as no 
other fund replaces the property so intended to be exempt- 
ed, that intent is injurious to the unsatisfied creditor, and 
amounts to covin, within the Statute.” It is evident, then, 
that the case of O’Daniel and Crawford does not justly 
bear the construction, placed upon it by the defendant’s 
counsel. But it does decide, that when another fund re- 
_ places the property so conveyed, and remains subject and 
liable to the claim of the creditor in law, the voluntary 
conveyance is not fraudulent and void—for the creditor 
is not delayed or hindered in the collection of his debt— 
it is not necessary to take the property given, to prevent 
an injury to the creditor. We should not have observed 
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so minutely upon the case of O’Daniel and Crawford, if 
it had not appeared from the argument of the counsel, 
that it had been misapprehended. That case was deci- 
ded in 1883; and, in 1835, the same Judges being on the 
Bench, the case of Jones against Young, 1 Dev. and Bat. 
352, came before this Court, and they then put upon the 
case of O’ Daniel and Crawford the same construction that 
is now given. The language of Judge Danie., who de- 
livers the opinion of the Court, is, “the creditor would 
have been entirely hindered in getting his debt satisfied, if 
he could not have reached the fund covered by the volun- 
tary conveyance.” In the latter ease the principle we 
are now considering was more distinctly announced, 
The Court say “ the conveyance of the slave by Reuben 
Jones to the plaintiff, being by deed of gift, is not neces- 
sarily an act fraudulent and void as to the creditors of 
the donor, if he had, at the time of the gift, and left at the 
time of his death, other property sufficient to pay all his 
debts, due and owing at the date of the deed of gift.” 
This decision covers the whole ground occupied by the 
defendant upon this point. Hannah Locke, at the time 
she made her conveyance to the plaintiff, retained a tract 
of land worth $600—nearly, if not entirely, double the 
amount of her then indebtedness and eight or nine ne- 
groes, The land still continued hers at the time the de. 
fendant attempted to oollect his debt, for his execution, 
by his direction, was levied upon it. What had become 
of the eight or nine negroes retained by Hannah Locke, 
we are not informed ; nor has the defendant informed us 
why he withdrew his levy from the land, nor why he did 
net levy it on the retained negroes or some of them. lt 
was incumbent on him to shew they were not in her pos- 
session or not amenable to his execution. In accordance, 
then, with the decision in the cases referred to, the con~ 
veyance of Hannah Locke to the plaintiffs was not in 
law fraudulent and void. 

Whatever doubt, however, might have rested on this 
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subject is removed by an act passed by the Legislature 
at their Session of 1840-41, ch. 28,s. 3 and 4. The pre- 
amble, to the 4th sec. which is the enacting one, is con- 
tained in the 3d. It declares, “ whereas, it hath lately 
“ been made a question, where a person, making a gift or 
“voluntary settlement of property, is at the time thereof 
“ indebted, whether the same is not in law and of itself 
“ fraudulent, &c.” “ and whereas, upon such question, con- 
* flicting judicial opinions have been pronounced, and it 
“is highly expedient, that the law should be certainly de- 
“clared and future doubts prevented.” Therefore, &c. 
“it is enacted that no such gift or settlement by one in- 
“ debted, &c. shall hereafter be held or taken, &c.” It is 
admitted, if this act has a retroactive operation, then the 
defendant has nothing to complain of. But it is contended, 
that its operation is prospective, and does not affect gifts 
made previoys to its enactment ; and the argument rests 
upon the proper construction to be given to the word 
hereafter, It is obvious to us, that the word hereafter 
does not apply to gifts or settlements, but to the judg- 
ments to be pronounced upon them, Different and con- 
flicting judicial opinions, according to the preamble, had 
then been pronounced, and doubts were entertained how 
the law was; hereafter, says the act, no such gift or set- 
tlement, &c. “ shall be held or taken, to be fraudulent.” 
How held or taken? Qbviously judicially—that is, shall 
not be pronounced so by a Judge acting officially. We 
do not therefore think that the act of 1840-41 introduced 
any principle, which the Legislature considered new, but 
was intended to remove all doubts as to what the the law 
was, and to prevent. thereafter, conflicting opinions in our 
Courts of Justice on the subject. 

In this view the Judge was justified in pronouncing i 
a declaratorylaw. The charge of his Honor was intended 
to apply to the case before him, and not to lay down any 
rule to govern other cases not similarly situated, and so 
viewed, we see no error in it. 
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Upon both points raised in the case, we think the law 
is with the plaintiff, and has been by the presiding Judge 


properly administered. 





Per Curram. Judgment affirmed. 


SAMUEL DWIGGINS vs. JOUN M. SHAW & AL. 


In coustruing an agreement, there are no technical rules to determine, 
whether its stipulatious are depeudent or iudependeut, but every agree- 
meat is to be judged of according to its owa terms and the nature of the 
transaction to which it relates, zo as best to effectuate the intention of the 
parties. ; 

‘The order ia whieh the provisions are found ia the instrament, does not con- 
trol the construetiou, but they will be transposed so as to effectuate the 
intention, which is to be collected from the order in point of time, in which 
the several aets of the different parties are to be performed. 


Appeal from the Superior Court of Law of Guilford 
County, at the Fall Term, 1845, his Honor Judge Dick 
presiding. 

The action was covenant on the following instrument, 
executed by the defendants to the plaintiff: 

“On or before the Ist of August, 1844, we promise to 
make the number of fifty wheat fans after the Lomax 
model for Samuel Dwiggins, value received of him.— 
Witness our hands and seals, this 30th day of January, 
1844. » 
The above mentioned fans are to be made in a work- 
man-like manner. The said Dwiggins agrees to furnish 
the materials for the above mentioned fans on or before 
the 20th of February, 1844.” 

The breach alleged is, that the defendants did not make 
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the fans by the Ist of August, 1844, and the declaration 
does not aver that the plaintiff furnished materials for 
them. After oyer, the defendants pleaded non est factum. 
performance generally, and also that the defendants had 
requested the plaintiff to furnish to them the materials 
for making the said fans, and that he refused and failed 
so to do; and thereon issues were joined. 

On the trial, the plaintiff offered, of course, no evi- 
dence that he furnished any materials, and the defendants 
moved the Court to instruct the jury, that, for the want 
of it, the plaintiff could not recover. But the Court was 
of opinion, that the covenant of the defendants bound 
them to make the fans absolutely, and that the plaintiff 
need not show that he furnished the materials, and, there- 
fore, refused the instruction. 

The defendants then proved by a witness, that in April, 
1844, the defendants made for the plaintiff ten fans out 
of materials furnished by him, and commenced several 
others, and were ready to make the whole number, but 
that they could not complete those which were begun nor 
make any others, for the want of materials, which the 
plaintiff failed to supply. The defendants then moved 
the Court to instruct the jury, that, if they believed the 
witness, they ought to find for the defendants. But the 
Court held, that such failure on the part of the plaintiff 
would give to the defendants an action on the covenant. 
against the plaintiff, but did not excuse the defendants 
for not making the fans by the time appointed, and, 
therefore, that the plaintiff was entitled to recover.— 
Verdict and judgment for the plaintiff for $113; and — 
the defendants appealed. 


Kerr, for the plaintiff. 
Morehead, for the defendants. 


Rurrix, C. J. The Court is of opinion, that the in- 
structions were erroneous. It seems impossible to mis- 
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take the meaning of the parties. In construing their 
agreement, its stipulations are to be held to be dependent 
or independent, as will effect the apparent intention.— 
Although the books are overloaded with adjudications 
upon the question, there are really no technical rules to 
govern us, but every agreement is to be judged of, ac- 
cording to its own terms and the nature of the transac- 
tion to which it relates. Here, it is clear, that the en- 
ygagement of the defendants was not absolute, that they 
would make the fans at all events. Possibly, it might 
have been so held upon the words, as the instrument 
seems at first to have been drawn; in which the de- 
fendants bind themselves “to make for” the plaintiff fifty 
fans. But that does not constitute the whole agreement; 
for before executing it the defendants added, after the 
words of formal conclusion, these others: “The said 
Dwiggins agrees to furnish the materials for the above 
fans on or before the 20th of February, 1844”: and that 
addition modifies most materially the indefinite terms, in 
which the agreement had been before concluded. Those 
words could not have been intended as a covenant on the 
part of the plaintiff, for the breach of which the defend- 
ants might have their action; since the plaintiff did not, 
in truth, execute the deed, but only accepted it. They 
were, therefore, intended to qualify the preceding engage- 
ment of the defendants, which, from the generality of its 
form, was susceptible of misconstruction, and to make it 
more specific in two particulars. The one was, that, al- 
though the defendants were “to make” the fans, that 
should not be held to mean, that they were tomake them 
out and out, but that they should make them out of the 
plaintiff’s own materials, that is to say, that they should 
construct them, merely. The other was, that, inasmuch 
as the plaintiff required the fans to be done by the Ist of 
August following, and it would require a considerable 
period to construct that number, they would only bind 
themselves to do the work by that particular day, if the 
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plaintiff would put the materials in their hands long 
enough to enable them to work them up by the day ; and 
they fixed on the 20th day of February, 1844, as the 
latest day of delivery. Such is the plain common sense 
of the transaction, and a fair interpretation of the in- 
strument. What is said about the acts of the plaintiff, 
was not intended to give the other party an action against 
him, but te modify the engagements of the defendants 
themselves ; and it so qualifies it as necessarily to amount 
to a condition precedent. The order, in which the provi- 
sions are found in the instrument, does not control the con- 
struction; for it is a trite observation, that they will be 
transposed so as to effectuate the intention, which is to be 
collected from the order in point of time,in which the seve- 
eral acts of the different parties are to be performed. Now, 
as the plaintiff chose to furnish his own materials, and, 
therefore, to pay the defendants for making only, and as 
the defendants were to make the fans out of the plaintiff’s 
materials, it follows, of necessity, that before the de- 
fendants could do any thing, or be intended to do any 
thing, the plaintiff must first find the materials, with 
which the work was to be made. 

But it was said at the bar, that this construction must 
be wrong, inasmuch as it is to be collected from the 
agreement, that the defendants had been paid, and that . 
they ought not to keep the price without doing the work. 
With that we have nothing to do at present, as the. only 
question now is, whether this action can be sustained on 
the covenant. But suppose the defendants may retain 
thé sum paid them, who is in fault? For if a person will 
hire another to work for him, and then will not give him 
any work to do, the employer has himself alone to blame. 
And if the defendants have been paid, it was for making 
fifty fans out of the plaintiff’s materials, and for nothing 
more ; and that they were ready to do; but the plaintiff 
wishes to recover from them, as if they had been paid for 
making and had covenanted to make the fifty fans out of 
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their own materials. Surely nothing could be more un- 
just or opposed to thé meaning of the parties. The de- 
fendants were not to do a stroke of werk, but upon mate- 
rials furnished by the plaintiff, and, as he furnished none, 
they have not broken their covenant. 














Per Curiam. Judgment reversed and venire de novo. 


WILLIAM CLARK vs. MARVEL M. EDNEY & AL. 


Where a plaintiff in a petition, claims to be an assignee by a written instra- 
ment, whether he is so or not, is a question of law for the Court, not of faet 
to be submitted to a jury. 

Where a paper under which a plaintiff in a petition claims te be an assignee 
does not on its face purport to be an assignment, bat only an order for mo- 
ney, it is necessary that the alleged assignor or his pessonal represen- 
tative should be a party to the petition, either plaintiff or defendant. 

On a petition against administrators for a distributive share of an estate, all 
persons entitled to distribution should be made parties. 

The cases of Polk v. Gallant, 2 Dev. and Bat. Eq. 395. Thompson v. Mc- 
Donald, 2 Dev. and Bat. Eq. 463. Hobbs v. Craige, 1 red. 339, and 
Hewson y. McKenzie, 1 Dev. Eq. 463, cited and approved. 


Appeal from the Superior Court of Law of Henderson 
County, at the Fall Term, 1845, his Honor Judge Bamey 
presiding. 

The petition sets forth, that Jane M. Townsend died 
intestate in the year leaving a considerable per- 
sonal estate ; that administration was granted to the de- 
fendants, who took into their hands all the personal pro- 
perty ; that James M. Townsend was one of the children 
of Jane M., and that he, for a valuable consideration, as- 
signed to the petitioner all his interest as one of her next 
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of kin; that more than two years had elapsed, after the 
qualification of the defendants, and that the petitioner 
had demanded of the defendants a settlement of the estate 
and a payment to him of the distributive share due to 
James M. Townsend, who is dead. He prays that the 
defendants may be decreed to account with and pay over 
to him what is due, as such assignee of James M. Towns- 
end, and prays process against the said defendants. 

The defendants file a joint answer, admitting the death 
of Jane M. Townsend, and that they have been duly ap- 
pointed her administrators, and have taken into their hands 
her personal property, to the amount set forth in their in- 
ventories. ‘They deny that the petitioner is the assignee 
of James M. Townsend, who is admitted to be one of the 
next of kin of Jane, and entitled to a distributive share ; 
and claim in their answer that the other children of Mrs. 
Townsend should be made partics. The assignment to 
Clark, under which he claims the distributive share of 
James M. Townsend, as set forth in his petition is as fol- 
lows: “Mr. Marvell M. Edney and R. R Townsend, 
“ please to settle with, and pay over to, William Clark, 
“all the amount in your hands, belonging to me, and 
“this shali be your receipt for the same.” This paper 
was presented to the defendants by a person sent by the 
petitioner, and they refused to take it up or to recognise 
it, as addressed to them in their representative charac- 
ters, or as authorising them to pay over to the petitioner 
the distributive share of James M. Townsend. At the 
time of filing this petition, James M. Townsend was dead. 
The petition was filed in the Court of Pleas and Quarter 
Sessions of Henderson County, and, upon the coming in 
of the answer, was dismissed. JJpon appeal to the Supe- 
rior Court, replication having been taken, issues were 
made up to be tried between the parties. At the Fall 
term, 1845, issues were made up and tried. The issues 
were—was William Clark the proper assignee of James 
M. Townsend ; 2nd, has the petitioner called ‘on the de- 
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fendants, as administrators, to pay his claim. These is- 
sues were tried by the jury and found for the plaintiff, 
whereupon the Court decreed that the defendants should 
pay the plaintiff the sum of $33 14, and the defendants 
appealed. 


No Counsel appeared in this Court for either party. 


Nasu, J. Many orders and decrees are made in the 
hurry of business, on the circuits, which will not bear a 
strict scrutiny, and which the Judge himself would not 
make, if he had time for the least reflection. This case 
furnishes an instance. The presiding Judge submits to 
the jury the question, whether the petitioner was the as- 
signee of James M. Townsend's distributive share. This 
was a question of law to be decided by him. After'the jury 
had responded to the issues submitted to them, without 
any reference to the Master to ascertain the situation of 
the assets, and the amount due for the distributive share 
of James M. Townsend, the Court decrees that the defen- 
dants should pay the plaintiff a certain sum. We think 
this was erroneous. But the proceedings are in them- 
selves defective. At the filing of the petition, James M. 
Townsend was dead. His representative is not made a 
party, nor are the other children of Mrs. Townsend, nor is 
any reason given why they are not. The petitioner 
claims to be the assignee of James M. Townsend. The 
paper, which he alleges contains the assignment, does not 
purport to be an express assignment of the drawer’s dis- 
tributive share—there are no words of conveyance in it 
— it is not addressed to the defendants in their represen- 
tative character; it is but an order for the payment of 
what money of his, might be in their hands. lt is true, 
an order by one of the next of kin, upon the administra- 
tor, such as the one in this case, may, under circumstan- 
ces, be held to be an equitable assignment of his distribu- 
tive share. But when it is, as here, not upon its face an 
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assignment, the person claiming under it, in order to re- 
cover, must make the alleged assignor a party in order 
to ascertain its character. Polk v. Gallant, 2 Dev. and 
Bat. Eq. 395. Thompson y. McDonald, Ibid. 463. But it 
was equally necessary to make the other children of Mrs. 
Townsend parties. It is ever the aim of a Court of 
Equity to do complete justice, by deciding upon and set- 
tling the rights of all parties interested in the subject of 
the suit, in order to prevent future litigation, and to 
make the performance of the orders of the Court perfeetly 
safe to those, who are compelled to obey them. Calvert 
on parties, in Eq. 3. All persons, therefore, who are in- 
terested in the question, or concerned in the demand, 
ought to be made parties. Ibid. p. 10. The other dis- 
tributees of Mrs. Townsend are directly interested in the 
question and concerned in the demand. The fund sought 
to be divided is a joint one, in which all the next of kin 
have an interest. The other children ought to have been 
parties, and no reason is assigned why they are not. 
Hobbs v. Craige, 1 Ired. 339. Hewson vy. McKenzie, 1 
Dev Eq. 463. Calvert and parties, in Eq. 3, 10. This 
objection can as well be taken on the hearing as by plea. 
The case is before us for final hearing upon an appeal, 
and we must decide it as it is. 


Per Curtam. The decree below reversed and the peti- 
tion dismissed at the costs of the plaintiff. 
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The construction of a written document is purely a matter of law, in all 
cases, where the meaning aad iuteution of the parties are to be collected 
from the instrument itself. 

Where A. sold a tract of land to B.—made him a conveyance and took his 
bond for the purchase money, and afterwards B. re-conveyed to A., who 
entered into bond that he would convey to B., whenever the purchase 
money should be paid ; and it was further stipulated that if the purchase 
money were not paid, B. should pay a certaiu rent—Held that this latter 
coutract rescinded the first, aud that the boad given under the first con- 
tract was discharged at law. 


Appeal from the Superior Court of Law of Person 
County, at the Fall Term, 1845, his Honor Judge Dick 
presiding. 

This is an action of assumpsit on the following case. 
The plaintiff was the owner of a house and lot in the 
town of Roxborough, which he sold and conveyed to 
the defendant at a stipulated price, to secure which the 
defendant gave him his bond for $350. This bond Size- 
more, for valuable consideration, transferred by endorse- 
ment to the Messrs. Webb. Afterwards, and while the 
above bond was the property of the Messrs. Webb, these 
parties entered into a new agreement. It had been a 
part of the original contract, that the defendant Morrow 
should give Sizemore a surety on his bond. This he 
failed to do, and becoming embarrassed in his circum- 
stances, the plaintiff became uneasy lest his other credit- 
ors, Who were pushing him for their claims, should levy 
upon and sell the house. He proposed to the defendant 
to give him a deed of trust upon the premises, which he 
refused. It was thereupon agreed between them, upon 
the suggestion of their legal adviser, that the defendant, 
Morrow, should re-convey the premises to the plaintiff, 
and that the latter should give him a bond to make title 
when the purchase money was paid by the defendant. 
Morrow, accordingly, re-conveyed the premises to Size- 
more, who at the same time executed to him his bond for 
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title, which contains the following stipulation: “ It is 
further understood between the parties, and is a part of 
this contract, that if said Morrow fails to pay the pur- 
chase money, he is to pay $35 a year rent, and if he pays 
the rent, he is to pay no interest on the bond. The rent 
to commence from the time said Morrow took possession.” 
The Messrs. Webb brought suit against these parties on 
their bond, and recovered judgment thereon, on which 
execution issued, and the property of the defendant was 
sold and the sum of $200 raised. The plaintiff paid 
$175, and this action is brought to recover that sum, as 
paid to the use of the defendant. 

On the part of the defendant, it was insisted, that, in 
law, the bond held by the Messrs. Webb, as between 
these parties, was discharged by the second agreement. 
The Judge charged the jury, that if, by the arrangement 
of the 15th of Octdber, it was the intention of the par- 
ties, that it should be a satisfaction of said bond, then in 
law it was a satisfaction. It was a question of fact for 
them to determine, whether such was the “intention of 
the parties.” 

The jury found a verdict for the plaintiff, and the de- 
fendant appealed. 


E.. G. Reade, for the plaintiff. 
Venable, for the defendant. 


Nasu, J. We think in his instruction to the jury, his 
Honor erred. The construction of a written document 
is purely a matter of law, in all cases, when the meaning 
and intention of the parties are to be collected from the 
instrument itself. Thus the construction of records and 
deeds, and other express contracts, is matter of law for 
the Court, and not of fact for the jury. Macbeath v. 
Holdiman, 1 Term R. 180, Ist Star. Ev. 463. If the in- 
tention of the parties in making a contract, is a matter 
of fact for the jury, then that intention, being out of the 
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deed, could be prov ved by parol, and parol evidence w ould 
be receivable to alter the legal construction of the in- 
strument. This cannot be. See, 2 Star. Ev. 553; Hoar 
v. Graham, 3 Camp. 57; Hogg v. Smith, 1 Taun. 347. 

We might satisfy ourselves by stopping at this point‘, 
and for this error send the cause back to another jury ; 
but as we are of opinion, that the plaintiff cannot recover 
in this action, we will proceed to state ourreasons. The 
first contract, made on the 3d of March, 1842, was an ex- 
ecuted contract. Sizemore had made his conveyance to 
Morrow, and the latter had executed his bond for the 
purchase money. The lot_and houses were the property 
of Morrow, to every intent and purpose, free from any 
lien in favor of Sizemore. In October following, the 
parties enter into a new contract. Morrow conveys the 
same premises back to Sizemore, the latter giving him a 
bond to make title, when the purchase money shall: be 
paid. If the bond had stopped here, it might well be 
questioned whether the first contract in all its parts was 
rescinded, and whether the transaction was not merely 
in the nature of a mortgage. But it goes on, and by the 
latter clause, alters the character of the original contract 
entirely. For if Morrow does not pay the purchase 
money, it is made a part of the contract, that he shall 
pay rent for the premises from the time he took posses- 
sion. This puts it in the power of either to repudiate 
the contract of purchase at law, and makes Morrow the 
tenant of Sizemore. This latter contract is so essentially 
different from the first, that the two cannot, in any of their 
parts, stand together, and the bond of the 2d of March, 
being a part of the first contract, must be considered, as 
between these parties, discharged at law. What may be 
the equities of these parties, we cannot, sitting in a Court 
of law, decide. 


Per Curiam. Judgment reversed, and a venire de novo 
ordered. 
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In the construction of bonds, if the bond be a single one, it is to be taken 
mest strongly against the obligor ; but when a condition is annexed to it, 
which is doubtful, as that is for the ease and favor of the obligor, it is to 
be taken most strongly in his favor. 

Io the construction of conditions, the Court will look to the meaning of the 
parties, so far as it can be collected from the instrument itself, and, when 
the intention is manifest, will transpose or reject insensible words, and 
supply an accidental omission, in order to give effect to the intention of the 
parties. 

When the condition of a bond is preceded by the recital of a particular fact, 
the recital will operate against the parties to the bond, as a conclusive ad- 
mission of the fact recited ; and this recital will frequently operate as a re- 
straint of the condition, though. the words of it imply a larger liability 
thaa the recital contemplates. 

The State, uader the Act of 1840-1841, entitled “An Act to secure the 
State against any and every liability incurred for the Gaston and Raleigh 
Rail Road Company, and for the relief of the same,” cannot recover upon 
any bond given under the said Act, unless it is proved that the whole 
amount of $500,000 had been secured by bonds. 


Appeal from the Superior Court of Law of Orange 
County, at the Spring Term, 1845, his Honor Judge 
CaLpwett presiding. 

This is a case agreed, and is as follows. The plaintiff 
brought an action of debt on a bond, executed by the de- 
fendants and Archibald Yarborough, deceased. The de- 
fendant Yarborough, pleaded fully administered, and, to 
sustain his plea, shewed, that Archibald Yarborough, on 
the 30th of March, 1841, executed to the State his bond 
for the sum of $5000, and on the 15th of April executed 
another bond to the State for $1600, each having the 
same condition. From the condition of the bond, as set 
forth in the case agreed, it appears that by an Act of the 
General Assembly, ratified the 7th of January, 1839, 
and entitled “an Act for the relief of the Gaston and 
Raleigh Rail Road Company,” the President and Direc- 
tors were authorised to issue their bonds for a sum not 
exceeding $500,000, payable to the Public Treasurer, who 
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was authorised to endorse them, upon condition, that the 
lresident and Directors, before they were received, should 
execute a Mortgage to the State, conveying all the pro- 
perty of the Company, both reat and personal, and pledge 
the profits of the road or so much thereof as might be ne- 
cessary, for the semi-annual payment of the interest on 
the bonds. All of which was done. It was further 
agreed, that the General Assembly, by an Aet ratified the 
12th of January, 1841, entitled “an Act to seeure the 
State against any and every liability incurred for the 
Gaston and Raleigh Rail Road Company and for the re- 
lief of the same,” authorised the Stockholders to execute 
to the State a bond for an amount in proportion to the 
Stock respectively held by them, and other individuals to 
subscribe such an amount, as they should choose, secured 
by bond to the State, to indemnify the State agaimst her 
liability, as stated, “ provided such bond or bonds, shall 
in the whole, amount to the said sum of $500,000. Under 
this last Act, Archibald Yarborough executed the bonds 
set forth in the case, and upon which a suit was instituted 
against the defendant, Richard F. Yarborough, his execu- 
tor, and which is now pending in the Superior Court of 
Franklin. “If, upon the facts agreed, the State has a 
prior right of satisfaction, as against the plaintiff, then 
the defendant has no assets: if not, then he has, &c.” 
The presiding Judge rendered judgment upon the case 
according to the case agreed, but in favor of the defen- 
dant, Yarborough, upon his plea of fully administered. 
The plaintiff appealed. 


Waddell, for the plaintiff. 
Badger, Haywood, and Norwood, for the defendants. 


Nasu, J. We are of opinion that there is error in that 
part of the judgment. affeeting the assets of Archibald 
Yarborough, in the hands of his executor. 

The members of this Court, upon whom has devolved 
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the responsibility of deciding this case, greatly regret, 
that, in the performance of this duty, they have not been 
aided by an argument at the Bar, and still more that they 
have been deprived of the assistance of his Honor, the 
Cur Justice, who, being connected with some of the 
parties, has declined to sit in the cause or interfere in its 
decision. Under these circumstances, we consider it not 
only our privilege, but our duty, to place our judgment 
upon that ground, which will be the least comprehensive 
in its operation. We therefore express no opinion as to 
the extent of the prior right of the State,,as against other 
creditors, to have its elaims against a joint debtor first 
satisfied, but confine ourselves, strictly, to the case now 
before us. Does that prior right exist in this case? We 
think it does not, for the reason, that the State cannot, in 
our opinion, upon the facts set forth in the case agreed, 
enforce, against the estate of Archibald Yarborough, the 
collection ef the bond given by him, and which is now in 
suit in Franklin Superior Court. 

In the construction of bonds and obligations, the rule 
of law is, if the bond be a single one, it is to be taken 
most strongly against the obligor: but when it has a 
condition annexed to it, which is doubtful, as that is for 
the ease and favour of the obligor, it is to be taken most 
strongly in his favour. Uluriston on Bonds, Law Libra. 
vol. 9, p. 17. Shep. Touch. 375, 379. 

In the construction of conditions, the Court will look 
to the meaning of the parties, so far as it can be col- 
Iected from the instrument itself; and, when the inten- 
tion is manifest, they will transpose or reject insensible 
words, and supply an accidental omission, in order to 
give effect to it—that is, the intention of the parties. 
Coles and Huime, 8 B. & C. 568. 1 Saun. 66, a. note. 
Hurlston on Bonds, Law Library, vol. 9, p. 17. 

The condition of a bond is frequently preceded by a 
re¢ital of certain explanatory facts, and in such case, 
if a certain particular thing be referred to, the recital 
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will operate against the parties to the bond, as a con- 
clusive admission of the fact recited ; and these recitals 
will frequently operate in restraint of the condition, 
though the words of it imply a larger liability than the 
recital contemplates. Pearsall v. Summersett. 4 Taun. 
523. Payler vy. Homesham, 4 Maule & Sel. 425. Hurls- 
ton on Bonds, Law Lib. vol. 9, p. 17, 18. 

In the latter case, Lorp ELLensoroven observes, that 
the general words of a clause may be restrained by the 
particular recital. “Common sense,” he says, “ requires 
it should be so; and, in order to construe any instrument 
truly, you must have regard to all its parts, and most es- 
pecially to the particular words of it.” -These cases are 
cited to show that the meaning of the parties, as gather- 
ed from the instrument itself, is the governing rule in 
the construction of obligations, and that in those, accom- 
panied with a condition, where the meaning is doubtful, 
such a construction must be put upon them as is most 
favorable to the obligors. What, then, was the meaning 
of the parties in entering into the bond, upon which the 
executor of Archibald Yarborough is sued, to be gather- 
ed from the instrument itself! The State had, by en- 
dorsing, guaranteed the bonds of the Raleigh and Gaston 
Rail Road Company, to the amount of $500,000, and they 
had authorised the Stockholders of the Company to give 
bonds to the amount of their stock, and individuals, who 
might be disposed to assist them, their bonds to any 
amount they pleased, for the purpose of further indem- 
nity of the State, over and above the property of the 
Company already conveyed for that purpose, “ provided 
such bond or bonds shall, in the whole, amount to the 
said sum of $500,000.” 

The State, then, it is obvious, did not intend to receive 
the bond or bonds of the Stockholders or of individuals, 
unless, altogether, they should amount to the sum guar- 
anteed by her; and, on the other hand, it is equally clear, 
that the several obligors did not intend that their several 
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bonds should be obligatory upon them, but upon the same 
condition. Nor is this view of the case weakened by the 
fact, that the bond was delivered to the Treasurer, who 
was the agent of the State to receive it. The delivery 
was full and complete, and not a conditional one. But 
it was the delivery of a bond, with a condition upon its 
face. We consider it the same, as if the bond had stip- 
ulated, in so many words, that it should have upon the 
obligors no obligatory force, unless the whole of the 
500,000 was secured by the bonds of other persons ; and, 
in order to enable the State to recover upon the bond 
now in suit against the executor of A. Yarborough, it 
must be made appear, that the whole of that sum, before 
the bringing of that action, had been so secured. In the 
case now under consideration, it does not so appear, and 
it is as if it did not exist, upon the principle, de now ap- 
parentibus, et non existentibus, eadem est lex. From the 
nature of the condition, it could be enforced only by the 
State through its agents, and through them alone, could 
it be made known to the defendant, that it was complied 
with. The different bonds were necessarily executed by 
the different obligors in each, at different times and dit- 
ferent places. The convenience of all parties required 
there should be some common repositery, where they 
might be delivered or placed, until the requisite amount 
was acquired. That common repository in this case was 
the Public Treasurer. Their being placed with him is 
no evidence, under the circumstances, that they were re- 
ceived by the State. The latter was not bound to re- 
ceive them, until the required amount was raised, nor 
were the various obligors bound to their payment until 
such event. Our opinion is formed exclusively upon the 
case, as it is before us. We know nothing about it, and 
can, judicially, know nothing concerning it, that is not in 
the record. According to our view, the making up the 
whole $500,000 by the Stockholders and subscribers, by 
bonds, was a condition precedent, to be shown by the 
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State, before there could be any breach of the bond, in 
the case against the defendant, Yarborough. The ques- 
tion, therefore, of the State’s priority does not arise in 
this case. 


Per Curtam. Judgment of the Court below reversed, 
and the Court proceeding to give such judgment upon 
the whole record as ought to have been given below, 
gives judgment for the plaintiff against all the defen- 
dants, which as to the said defendant, Yarborough, is for 
the assets eonfessed to be in his hands. 


DEN ON DEMISE OF ELISHA KING rs. THOMAS MURRAY. 


Where A. is the legal owner of a Tract of Land aud leases it to B., though 
the agreement for the lease may be usurious, yet B. is estopped in an ac- 
tion of ejectment against him by A's. heirs, from denyiug the title of A. 

‘The usury could not be relied on as a defeuce, iu an actiou for the rent re- 
served by the usurious coutract of lease. 

The case of Dunwoodie v. Carrington, 2 Car. L. R. 353, cited and approved. 


Appeal from the Superior Court of Law of Buncombe 
County, at the Special Term, in June, 1845, his Honor 
Judge Catpwe ut presiding. 

This was an action of ejectment. From the case it ap- 
pears, that Benjamin King, who was the owner of the land 
in dispute, leased it to the defendant, and that the lessors 
ot the plaintiff are the heirs at law of Benjamin King, 
he being dead. The plaintiff relied upon the lease as an 
estoppel to the defendant. On the part of the defendant 
it was denied that it would have ch effect, as it was 
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void and of no effect, because made upon an usurious 
consideration. In order to sustain his defence, he shewed 
that the land once belonged to him, and, as such, had 
been sold by the Sheriff, and purchased by one Smith, 
who, at his instance, sold it to Benjamin King for $600. 
The defendant, at the same time, was indebted to King 
$400, and it was agreed between them, that he might re- 
deem the land by paying the $1000. In the mean time 
it was agreed, that the defendant should keep possession 
of the land, as the tenant of King, at an agreed rent, 
which was more than legal interest upon $1000. It was 
denied on behalf of the plaintiff, that the lease was usu- 
rious, but, if it were, it nevertheless operated as a com- 
plete bar to the defendant’s denying the title of his lessors, 
and, if it did not have that effect, the plaintiff could re- 
cover on the title of Benjamin King, as set forth and 
proved by the defendant. The presiding Judge charged 
the jury, that, if the lease was infected with usury, it was 
no estoppel, but was eonspletely annulled by the statute 
against usury ; and, to entitle the plaintiff to recover on 
the title of Benjamin King, under the Sheriff’s sale, if he 
had any, he must shew, as against this defendant, a judg- 
ment, execution and Sheriff’s deed. There was a ver- 
dict for the defendant, and the plaintiff appealed. 


No counsel for the plaintiff. 
Francis, for the defendant. 


Nasu, J. We differ with his Honor. Although two 
questions were decided in this case, there is in truth but 
one, and that is the estoppel. In his directions upon that 
point, we think there is error, in not drawing the proper 
distinctions between the contract for rent, and the legal 
principle growing out of the fact that the defendant was 
in possession of the land under the title of Benjamin 
King. By accepting the lease and holding possession, 
in an action to recover it, he was estepped te deny his 
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title, and it was not necessary for the plaintiff to show 
any other. But it is said the lease is usurious. We can- 
not see wherefore. According to the defendant’s own 
showing, Benjamin King had purchased the land in gootl 
faith ; it was his, and he leased it to the defendant. If 
the lease was usurious, it did not affect the principle upon 
which the estoppel is founded, which is, that the de- 
fendant is in possession under it ; and while it continues, 
he is not at liberty to deny his landlord's title. This doc- 
trine is too familiar to need support upon authority. 
Even where an individual takes a lease of his own land, 
and, under it, gets into possession, he is estopped. Dun- 
woodie’s Ex. v. Carrington, 2 Car. L. Rep. 353. If, then, 
the lease were usurious, the only effect the usury would 
have, would be to make void the contract for rent, and, 
if this were an action for the rent, the plaintiff could 
not recover, because, in that case, the contract would be 
in violation of the act. The defendant attempts to avoid 
the natural effect of taking a lease from the lessor of the 
plaintiff, by alleging that it was usurious. Now, that 
can only be shown by going back to the conveyance from 
‘Smith to the lessor of the plaintiff, and claiming an in- 
terest in that conveyance for the defendant. But when 
we thus go back, it results, from the defendant’s own 
shewing, that Smith had the legal title, and that title he 
conveyed to the lessor of the plaintiff. How is that title 
to be divested out of him? A person cannot gain any 
new rights by an usurious contract; but he does not 
thereby lose those previously vested inhim. So far from 
shewing that the lessor of the plaintiff had not the title, 
which he claimed by estoppel against the defendant, the 
defence shews that he actually had it by conveyance 
from Smith. 


Per Curiam. Judgment reversed, and a venire de novo 
ordered. 
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CROWSON. 


Where a lease was given, upon condition that the lessee, at the end of each 
year, should give bond and surety for the rent of the succeding year, and 
at the expiration of one year the lessee failed to give such bond aud surety, 
but the lesser was absent and did not demand it—Held, that no forfeiture 
was incurred, it being the duty of the lessor to make the demand. 

The law leans against forfeitures ; and when the agency of the landlord is 
involved ia any way in the act, which is to work or prevent a forfeiture, 
he ought so to act, as to make it appear clearly that he means to insist 
upon the forfeiture. 

The lessee shall not be punished without a wilful default, which cannot be 
made appear, unless an actual demand be proved, and that it was not an- 
swered. 


Appeal from the Superior Court of Law of Guilford 
County, at the Fall Term, 1845, his Honor Judge Dick 
presiding. 

This is an ejectment for a House and Lot in Greens- 
borough, on the forfeiture of a lease. The demise is laid 


on the 11th of December, 1843, and the declaration was 
served the day next succeeding. 

On the 18th of November, 1841, the lessor of the plain- 
tiff executed a lease of the premises to the defendant and 
one Bushe for four years, to commence on the Ist of De- 
cember following, “ subject to the following conditions, 
that is to say: the said Bushe and Crowson are to pay to 
the said Tate at the end of each year, for rent, the sum 
of $80, to be secured by bond with a surety yearly, that 
sum due at the expiration of each year. Should the said 
Bushe and Crowson keep the said house and lot but for 
one year, they are to pay for that year the sum of, $100; 
or should they fail to comply with this contract to keep 
it for the whole four years, for the last year they keep it, 
in that event, they are to pay $100: The said Bushe and 
Crowson at the commencement are to secure the payment. 
of the first year’s rent with bond and good security ; and 
this lease to commence on the Ist day of December, 1841, 

9 
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provided the rent for the first year be thus secured; and 
the said Bushe and Crowson are, at the end of each year, 
to secure by bond with a surety, the rent for the next 
year ; and in case they should fail, at the end of any one 
year, to give such bond and security, then this lease to 
cease and terminate, and the said Thomas R. Tate shall 
have the right to enter into the premises and take the 
same into his possession.” 

The lessees entered and occupied two years. At the 
end of the second year, the lessees did mot tender a bond 
with surety for the rent of the next year, commencing on 
the Ist day of December, 1843; and it is for that breach 
of the conditions of the lease, this action was brought. It 
appeared that the lessor of the plaintiff resided also in 
Greensborough ; but that, at the end of the second year, 
he was absent from home and in another county, and it 
did not appear that the lessees were informed where he 
was. It was admitted by the defendant, that the lessees 
had no bond for the next year’s rent ready on the day, 
nor before this suit was brought, though afterwards they 
offered one. 

The foregoing is the substance of the case stated in the 
exception ; and thereon, the Counsel for the defendant 
moved for various instructions ; the only material one, 
however, being, that the lessees were not bound to follow 
the lessor to another county to tender a bond, in order te 
save their lease, and that, in order to work a forfeiture, 
it was necessary the lessor should have made a demand 
of the bond on the day, on which it ought to have been 
given. The Court refused to give the instruction, and 
told the jury that, as the lessees had no bond prepared 
on the last day of the second year, nor at any time before 
this suit was brought, the plaintiff was entitled to reco- 
ver. The jury rendered a verdict accordingly and from 
the judgment, the defendant appealed. 


Morehead, for the plaintiff. 
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No Counsel for the defendant. 


Rorrix, C. J. The instructions given to the jury are 
erroneous. The error probably arose from not adverting 
to the differenee between a right to a forfeiture of the 
term, by the breach of a covenant or condition contained 
in a lease, and a right to the rent, or to damages or other 
things secured by the lease. No doubt the rent remains, 
though not demanded at the day, and may be recovered 
by distress or an action; and, to save himself from the 
costs of those preceedings, the lessee must be aetive in 
paying or tendering the sum due to the lessor. But the 
law leans against forfeitures, and is very strict in requir- 
ing a lessor to do every thing literally, at the time and 
place needful to work it. The lessor is not compelled to 
avail himself of a forfeiture, but he may waive it; and, 
therefore, where the agency of the landlord is involved in 
any way in the act, which is to work or prevent a forfei- 
ture, he ought so to act as to make it appear clearly, that 
he means to insist upon the forfeiture, and thereby enable 
the other party, by complianee in time, to save his land. 
We have no statute upon the subject, but the eommon 
law in all its rigour is in force here. The rules upon this 
point ave distinctly stated by Lord Coxz, and the first is, 
that, if the feoffor do not demand the rent behind, he 
shall never re-enter ; Co. Lit. 201, and the annotator on 
that passage adds: “so it is, if there be a nomine pane 
given to the lessor for non-payment, the lessor must de- 
mand the rent before he can be entitled to the penalty ; 
even if the clause be, that, if the rent be behind, the es- 
tate of the lessee shall cease and be void, because the 
presumption is, that the lessee is attendant on the land to 
save his penalty and preserve his estate, and therefore, 
he shall not be punished without a wilful default, which 
cannot be made appear without a demand be proved, and 
that it was not answered.” 2 Thomas Coke 92, note 2. 
The idea of his Honor was, that where it was clear, that 
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the lessee was not ready, it amounted to a default, and 
that a demand is dispensed with when it is seen, that, if 
made, it would have been ineffectual. It is true, there 
was a default in the lessee, but not such an one as worked 
a forfeiture, without a demand by the lessor, for it cannot 
be told that the lessee or some friend for him, if required, 
would not have given the requisite security. But the law 
on this point is so very strict, against inflicting a forfei- 
ture upon any implication whatever, that it has been held, 
that the demand for the rent must be made in fact, al- 
though there should be no person on the land to pay it, 
and therefore it was manifest that the demand would be 
ineffectual. Kilwolly vs. Brand, Plow. 70. 1 Wms. 
Saund. 287, a. note 16. 

It is true, this is not a forfeiture for the non-payment 
of rent arrear ; but it stands upon the same reason, being 
partly of the term for not securing rent as stipulated, and 
partly a forfeiture of an additional sum of $20, noming 
pene, therefor. There are other covenants, for the breach 
of which forfeitures have been enforced, without any de- 
mand or other act of the lessor; such as covenants not 
to assign, to repair, or to insure. But in those cases, no 
further agency of the lessor in any thing, to which the 
covenants relate, is involved ; but the matter is wholly 
between the tenants and third persons. No interposition 
of the lessor could prevent or hasten the action of the 
lessee, more than was done in the lease itself. But here, 
the pecuniary penalty of $20 is to accrue to the lessor, 
and therefore, according to the authorities cited by M. 
Hargrave, there must be a demand before that is incurred. 
Precisely for the same reason, the bond with surety for 
the rent to accrue for the ensuing year, which was to be 
given to the lessor, ought by him to have been duly de- 
manded on the day, when it was to have been delivered, 
before he can insist upon a forfeiture of the term. Indeed, 
in New York it has been held, where the condition was, 


that the lessee should pay all taxes, that the lessor could 
: 
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not re-enter for the failure of the tenant to pay a direct 
tax to the United States, without shewing a demand of 
payment, although there was an express clause, that, if 
any tax should be behind and unpaid 20 days after it 
ought to have been paid, the lessor might distrain or re- 
enter. Jackson v. Harrison, 17 John. 66. 








Per Curiam. Judgment reversed and venire de novo, 


WILLIAM P. TAYLOR ts. STEPHEN W. COTTEN. 


In every declaration for money paid for the use of auother, it must be laid 
to have been paid at his request ; but this request may be express or im- 
plied, and it is always implied in law, where the payment is subsequently 
recogaized by the person for whom it is made. 


- Appeal from the Superior Court of Law of Chatham 
County, at the Fall Term, 1845, his Honor Judge Dicx 
presiding. 

The plaintiff declared in assumpsit upon a special con- 
tract; in addition to which, the declaration contained the 
usual money counts. The case was as follows. A con- 
stable, of the name of Cook, had in his hands two execu- 
tions against the defendant, Cotten, to the amount of 8 
in favor of one Curl. At the same time, the plaintiff, 
who is the Sheriff of Chatham County, had in his hands, 
for collection, claims in favor of one Burnett, to an amount 
exceeding the executions against Cotten, who had obtain- 
ed from Burnett an order upon the plaintiff for $300, 
payable out of such claims. This order had been pre- 
sented to the plaintiff, and accepted by him. Cotten, and 
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Cook, the constable, went to Taylor, and it was agreed 
between the three, that as soon as Taylor collected all 
Burnett’s money, he would take up the judgments against 
the defendant, who would thereupon give him credit upon 
the order, and indemnify him against all damage he might 
sustain in consequence thereof: Cook gave up the Curl 
judgment to the plaintiff, but never received from him 
any money therefor. The latter, as Sheriff, had in his 
hands two executions against the constable, Cook, and 
his two sureties, one of whom was Benjamin Curl, the 
plaintiff in the executions against Cotten, and to a larger 
amount than they called for ; and it was agreed between 
Taylor and Cook, that the money to be collected for the 
defendant, should be applied to the executions against 
Cook, which was accordingly done. Curl brought an ac- 
tion of Trover against Taylor, the plaintiff, to recover 
the value of his two executions, and recovered a judg- 
ment for $281, which was paid, and to recover which, 
this action was brought. During the pendency of this 
suit against Taylor, the defendant declared, that, if he 
had got Taylor into the difficulty, he would save him 
harmless, and that he had always intended sotodo. His 
Honor, who tried the cause, instructed the jury, * that if 
they should believe that the plaintiff agreed to satisfy 
the said judgments, (that is the judgments against the 
defendant in the hands of Cook,) with the funds of the 
defendant in his hands, and that such were the instruc- 
tions of the defendant, when he proposed to him to take 
them up, and he would give him credit on the order ; and 
if they should believe the plaintiff did not perform this 
agreement, but departed from such instructions, that the 
defendant would not be liable for any loss the plaintiff 
should sustain. But if they should, from the evidence, 
believe that the plaintiff sustained loss, while acting as 
agent of the defendant, and according to his instructions, 
that then he would be entitled torecover.” The Counsel 
for the plaintiff requested the Court to charge the jury, 
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that there was no evidence whatever of any instructions 
from the defendant to the plaintiff, as to the particular 
way in which he should act in the matter “as his agent.” 
To which his Honor replied, “ that he had mot told the 
jury that there were any instructions,” but declined giving 
the particular instructions prayed for. The Counsel for 
the plaintiff then asked the Court to charge the jury, 
“that if, from the evidence, they believed that the de- 
fendant knew how the plaintiff had applied the money 
for the judgments taken up, that his subsequent ac- 
knowledgements and his promise of indemnity, after such 
knowledge, amounted to acquiescence in, and ratification 
of, the acts of the plaintiff as his agent, and in that point 
of view, the defendant would be liable.” This instruc- 
tion the Court also declined to give, but charged, “ that 
if the plaintiff had taken up the judgments, before a re- 
quest by the defendant, and that, afterwards, the de- 
fendant had promised to indemnify him for having done 
so, that such promise would not be binding upon the de- 
fendant, as it would be without a consideration, and 
therefore void ; that when one man did an act for another, 
to make that other liable, there must have been a request 
previous to the act.” 

The jury rendered a verdiet for the defendant, and the 
plaintiff appealed from the judgment thereon. 


No Counsel for the plaintiff. 
Manly and McRae, for the defendant. 


Nasu, J. We see no error in the first part of his 
Honor’s charge. He certainly did not instruct the jury, 
that the plaintiff was acting under any specific instruc- 
tions from the defendant. The agreement between the 
parties was, that the plaintiff, out of the money in his 
hands, or shortly to be, should take up the two executions 
against the defendant, and which were then in the pos- 
session of Cook, the constable—that is, should pay them 
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off. It he had done so—had paid their amount to the 
constable—the defendant, Cotten, would have been dis- 
charged from all further liability upon them, and the 
plaintiff, Curl, could not have recovered their value from 
him. Instead of so doing, he discounts them with Cook, 
thereby leaving them still in full force against the de- 
fendant, and the title to them still in Curl; but he subse- 
quently did pay them, and would have been entitled to a 
credit on his acceptance—and we cannot conceive why 
it was not stated in the case, whether or not he had paid 
it, as upon this ground the whole merits of the plaintiff’s 
claim turned; and it was the duty of the plaintiff to have 
drawn up his exceptions, so that this Court could see 
whether there was any error committed by the presiding 
Judge, to his injury. As the case is stated, we cannot 
say whether there is error in the charge or not. We 
differ from his Honor upon the second branch of his 
charge. He instructed the jury, “that when one man 
does an act for another, to make that other liable, there 
must have been a request previous to the act.” In this 
opinion there is manifest error; and we should, without 
hesitation, grant a new trial, if, from the case as it is be- 
fore us, we could see that any injury had been sustained 
by the plaintiff in consequence of it. In every declara- 
tion for money paid for the use of another, it must, it is 
true, be laid to have been paid at his request; but this 
request may be express or implied, and it is always im- 
plied in law, where the payment is subsequently recog- 
nized by the person for whom it is made. The promise 
to pay, made after, is sustained by a sufficient considera- 
tion. Com. on Cont. 591,2. We cannot, however, see 
in what way this error has acted to the injury of the 
plaintiff. The case declared on and proved, was one of 
express previous request, and the opinion had no appli- 
cation to it. The defendant’s engagement was, if the 
plaintiff would pay off the Curl judgments, not that he 
would repay him the money, but that he would credit him 
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on his accepted order. What has become of the order, 
the case does not disclose. We are not informed whether 
the plaintiff ever collected the Burnett money, though it 
may well be presumed that he has done so, and that be- 
fore this action was brought, as he said, at the time the 
agreement was entered into, “that he had not collected 
all the money, but would in aday or two.” If the money 
was collected by him, then most clearly he cannot main- 
tain this action, because, to the amount of the Curl exe- 
cutions, it is his money. If he has not collected it, the 
fact should have been shown. In that case, the subse- 
quent declarations of the defendant would have supported 
his count for money paid to his use. 

This is not a case of agency, but simply an agreement 
between the parties, that the plaintiff should, of the funds 
of the defendant, pay off the executions in the hands of 
the Constable, Cook, and he would credit him on his ac- 
ceptance. The case is so obscurely made out, that we 
cannot say we fully understand it. 


Per Curiam. Judgment affirmed. 


THE STATE vs. JOSEPH BROOKSBANK. 


Keeping an open shop and selling goods on Sunday, is not an indictable offence 
in this State. 

Profanation of Sunday is only punishable here by certain pecuniary penalties, 
imposed by the Legislature, and to be recovered before Justices of the Peace. 

The case of the State v. Williams, 4 Ired. 400, cited and approved. 


Appeal from the Superior Court of Law of the County 
of Cumberland, at the Fall Term, 1845, his Honor Judge 
CaLpwev presiding. 

10 
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The indictment in this case charges, that the defendant, 
being a common Sabbath-breaker and profaner of the 
Lord’s day, commonly called Sunday, on the Ist day of 
September, 1844, being the Lord’s day, and on divers 
other days, &c. in the town of Fayetteville, in Cumberland 
County, did keep a common, public, and open shop, and 
in the same shop did then, &c. being the Lord’s day, 
openly and publicly expose to sale, and sell spirituous 
liquors to divers persons to the jurors unknown; and 
concludes, to the common nuisance and at common law. 

On not guilty, pleaded, there was a verdict for the 
State, but the Court arrested the judgment; and the So- 
licitor appealed. 


Attorney General. for the State. 
Warren Winslow and D. Reid, for the defendant. 


Rurrin, C. J. The acts imputed to the defendant are 
lawful, and constitute no offence, unless it may be in res- 
pect of the time at which they were done ; for it is law- 
ful for the defendant to keep an open shop in Fayette- 
ville, and sell thereat spirituous liquors. The question is, 
whether it is criminal to do so on Sunday. 

The indictment is framed upon the precedent, in 2 Chit. 
Cr. L. 20, which is taken from the Crown Circuit Com- 
panion. Notwithstanding the precedent, and what is 
said by some writers on the law, it may be doubted, 
whether, in the Superior Courts in England, the profana- 
tion of Sunday, merely as such, would be held to be in- 
dictable ; and this, for the reasons suggested in State v. 
Williams, 4 Ired. 400. If this indictment would lie there, 
how can the Act of 29th Car. 2, c. 7, be accounted for, 
which forbids the working on Sunday, under a penalty of 
five shillings, and the selling of goods on Sunday, under 
the pain only of forfeiting them. However, if such an in- 
dictment be sustainable in England, it must be, as we con- 
ceive, and stated in the case referred to, because working 
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or trafficking on Sunday is. according to the doctrine of 
the established Church, a profanation of that day; and, 
as it is thus criminal according to the law of the Church, 
it becomes criminal against the Civil government, which 
established the Church. But that reasoning is entirely 
inapplicable here. With the theological question, the 
Court disclaims the intention to concern. We have no 
right nor purpose, as municipal Judges, to decide or dis- 
cuss it, even if we were competent to handle a point, 
which has been so much controverted among learned and 
pious men of almost all periods. But our duty is strictly 
limited to the enquiry, whether the law of North Caro- 
lina, as the law of the State, and not of a religious es- 
tablishment, has made the profanation of Sunday, by 
keeping open shop, an indictable offence. And upon it, 
Wwe must say, as we said in Williams’ case, that it has 
not, and for the reasons given in that case, We have no 
established Church, with authority to prescribe duties in 
reference to this or other religious tenets, to which all 
the citizens are bound to render obedience ; and, merely 
as the violation of a duty of religion, we cannot punish 
the profanation of Sunday. When the Legislature made 
it criminal, the Courts became bound to hold it a crime 
to the extent enacted, and to punish it as prescribed in 
the statute, which gives penalties to be recovered before 
Justices of the Peace, and does not declare it an indicta-~ 
ble misdemeanor. In other words, we think the Courts 
cannot go before the Legislature on this point; and there- 
fore, that the judgment was properly arrested in this 
case. 


Per Curiam. Judgment affirmed. 





SUPREME COURT. 


JOHN M. KINZEY vs. MITCHELL KING. 


A witness, who is summoned in this State, while casually here, but who 
resides in another State, cannot be amerced for non-attendance, if he has 
returned to his own State and is there at his domicil, where his presence 
as a witness is required in one of our Courts. ; 

The case of Meredith v. Kent’s Ex’rs. Martin’s Rep. 28, cited and approved. 


Appeal from the Superior Court of Law of Hender- 
son County, at the Fall Term, 1845, his Honor Judge 
Bamey presiding. 

This was a scire facias against the defendant, to shew 
cause why he should not be fined forty dollars, for not 
attending as a witness in the Superior Court of Law of 
Henderson County, at the Spring Term, 1845, in a suit 
David Blythe v. John M. Kinzey, in which he had been 
subpened—his default having been recorded at that 
term. It was agreed that the following statement of the 
defendant should be received as evidence of the facts 
therein contained, to-wit: Mitchell King, in answer to 
the rule, &c. respectfully sheweth, that he has no recol- 
lection that he was ever regularly served with a subpena 
or summoned to appear before this Court at any former 
term or to testify in this case—that he remembers he was 
spoken to by some person or persons on the subject, and 
he then said, as he now says, that to the best of his knowl- 
edge and recollection, he did not know any thing of the 
matter in dispute between the plaintiff and the defendant 
—that, since the rule has been served on him, he has got 
a friend to procure for him an inspection of the subpena 
alleged ta have been served on him, and he observes that 
it requires him to appear and testify in this case, at the 
Court to be held in this County, on the fourth Monday of 
September, 1843, now two years ago—and that, on making 
inquiry of the officer, by whom he understands it is al- 
leged the subpeena was served on him, he has been in- 
formed, that while he, the said Mitchell King, was sitting 
in a room in Hendersonville, in conversation with a gen- 
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tleman, the said officer called him to a window in the 
room, and told him that he was requested to attend as a 
witness for the defendant, or words to that effect—and the 
respondent did not then, nor until a copy of this rule was 
delivered to him, imagine that any legal process was served 
on him: and this respondent further says, that he did 
attend upon this Court during the whole of the term of 
September, 1843, not because he was aware that he was 
under any legal process to attend, but because at the 
time he happened to be in this County. And this respon- 
dent further shews, that he is, and for many years has 
been, a citizen of the State of South Carolina, and a domi- 
ciliated resident in the City of Charleston, in that State, 
and not a citizen of the State of North Carolina ; and he 
believes and alleges, that, at the time the said subpena is 
alleged to have been served on him, it was well known 
to the said John M. Kinzey, that this respondent was a 
citizen and resident of Charleston, and that he would re- 
turn to his home within a short time after the said sub- 
pena is alleged to have been served ; and this respondent 
further says, that even had he been aware, as he was not, 
that a legal subpena in this case had been served on him, 
he was so engaged and bound at home in Charleston by 
his previous professional engagements for some time, as a 
Judge in a Court of Common Law, and afterwards as a — 
member of the bar, that it would not have been in his pow- 
er, or consisted with these previous obligations on him, to 
attend at the regular terms of this Court ; and it was, as 
this respondent understands and believes, competent for 
the said John M. Kinzey to have procured, had he thought 
it important, the evidence of this respondent, by a commis- 
sion for that purpose, or to have had him while in this 
County, examined de bene esse, as a person certainly 
about to leave this State. 

The Court, being of opinion upon this state of the facts, 
that there was not a sufficient justification for non-atten- 
dance, directed that judgment should be entered for the 
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plaintiff in the scire facias. From this judgment, the 
defendant appealed. 


Francis, for the plaintiff. 
Badger, for the defendant. 


Danret, J. The facts set forth in the defendant's affi- 
davit are admitted by the plaintiff to be true. We then 
see, that he was, at the time the subpeena is alleged to 
have been executed on him, a citizen of South Carolina, 
and had his domicil in Charleston, and was but casually 
and temporarily in this State ; and that, at the time he 
was called out on the subpena, he had returned to his 
home in Charleston, and was attending to his usual busi- 
ness. We think that the case of Meredith v. Kent's 
Ex’rs. Martin’s (N. C.) Reports, 28, is conclusive for the 
defendant. It decides, that where the residence of a 
witness is in another State, there can be no forfeiture 
for non-attendance, though summoned. We think this 
decision to be good law, if the witness be out of the 
State at the time he is called out on his subpena; but 
if he be in the State at that time, he is subject to the 
same rules as the citizens of the State; in such a case, 
he receives the protection of our laws, and it will be his 
duty to obey the mandates of our process. The plain- 
tiff might have taken the deposition of Mr. King, and 
it would have been read in evidence for him. We think 
that the judgment must be reversed, and a judgment 
rendered for the defendant. 


Per Curiam. Judgment reversed, and judgment for 
the defendant, 
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THE STATE vs. DANIEL THORNBURG. 


Falsely, wittingly and corruptly rabbing out, erasing or obliterating a release 
or acquittance on the back of a note or bond, or elsewhere, does not, ac- 
cording to the law of North Carolina, amount te the crime of Forgery. 


Appeal from the Superior Court of Law of Lincoln 
County, at the Fall Term, 1845, his honor Judge Pearson 
presiding. 

The defendant was tried upon an indictment for For- 
gery. Upon the first count in the indictment, he was 
acquitted. The second count was in the following words, 
to-wit: “ And the Jurors, &c. further present, that the 
said Daniel Thornburg, on the day and year aforesaid, 
with force and arms, in the County aforesaid, did pur- 
chase of one Henry. Wright, and did then and there have 
in his possession, a certain bond for the payment of money, 
which said bond is as follows, to-wit: “$18. Against 
the 25th of December next I promise to pay Henry Wright 
eighteen dollars for value received of him. June 2d, 
1843. C. Lineberger.” On which said bond, at the time 
the same came into the possession of the said Daniel 
Thornburg, as aforesaid, to-wit: on the said 10th day of 
February, there was duly entered an acquittance for the 
sum of eleven dollars. And that the said Daniel Thorn- 
burg, then and there, wittingly and falsely did commit 
forgery, by falsely, wittingly and corruptly rubbing out, 
erasing and obliterating the said acquittance for eleven 
dollars, with intent to defraud one Caleb Lineberger, 
against the form of the statute, &c.” 

The defendant was convicted upon this count ; but on 
motion, the Court arrested the judgment, and from that 
decision, the Solicitor for the State appealed to the Su- 
preme Court. 


Attorney General, for the State. 
Guion and Miller, for the defendant. 
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Dams be J ; oT he defendant was convicted on the escent 
count in the indictment. He then made a motion in ar- 
rest of judgment ; and the motion was sustained. The 
Solicitor for the State appealed. Forgery is a false 
making—making malo animo—of a written instrument, 
for the-purpose of fraud and deceit—the word “making” 
being considered as including every alteration of, or ad- 
dition to, a true instrument. 2 Russell on Crimes, 317. 
2 East. P. C. 852, 965. 2 Leach, 785. The charge 
against the defendant in the second count, is, for falsely, 
wittingly and corruptly rubbing out, erasing and oblite- 
rating an acquittance for eleven dollars, which acquit- 
tance had been endorsed on the bond mentioned in the 
indictment, with an intent to defraud one Caleb Line- 
berger, the obligor, against the form of the statute, &c. 
We have no statute, making the act of erasing, rubbing 
out, and obliterating an acquittance, forgery. And the in- 
tentional destruction of an acquittance, in whatever way, 
cannot be either a making a written instrument, or the 
alteration of, or addition to, a truly written instrument, 
so as to bring the act within the definition of forgery. 
The judgment was therefore correct, and it must be af- 
firmed. 


Per Curiam. Ordered to be certified accordingly. 


THE STATE ON THE RELATION OF J. 8. GRAVES os. NALEY 
READ & AL. 


A purchaser at a Constable’s, as well as at a Sheriff's sale, is bound to pay 
the whole amount of his bid to the officer selling, and the latter, and his 
sureties in his official bond, are liable to the person whose property is sold, 
for the excess beyond the amount required to satisfy the execution in the 
officer's hands. 

The case of the State v. Pool, 5 Ired. 109, cited and approved. 


Appeal from the Superior Court of Law of Caswell 
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County, at the Spring Term, 1845, his Honor Judge Ca.p- 
WELL presiding. 

This was an action of debt upon a Constable’s bond, 
executed by one Hooper in the year 1837 with the defen- 
dants as his sureties. 

It appeared in evidence, that, during that year, the 
Constable levied an execution in favor of one Gunn, 
amounting to about thirty dollars, on a Slave, the property 
of Anderson, the relator’s:intestate, and sold the same 
for about five hundred and eighty-four dollars. The Con- 
stable paid Gunn’s debt, and also another execution, levied 
subsequently to Gunn’s, amounting to about three hundred 
and five dollars. And this suit was for the excess in the 
Constable’s hands, after paying those two claims. A 
judgment was taken for the plaintiff for the amount of the 
excess, subject to the opinion of the Court, as to the lia- 
bility of the sureties. 

The Court was of opinion, that such excess in the hands 
of the Constable was not held by virtue of his office, and 
that the defendants were not, therefore, liable ; and di- 
rected the verdict to be set aside and a non-suit entered. 
From this judgment, the plaintiff appealed. 








Badger, for the plaintiff. 
Kerr and Morehead, for the defendants. 


Dantet, J. In the case of the State v. Pool, 5 Iredell, 
109, this Court said, that a purchaser at a Sheriff’s sale 
must undoubtedly pay his whole bid to the Sheriff, and, 
after getting enough to discharge the execution, the Sheriff 
must see that the purchaser satisfies the surplus to the 
owner of the property, before he can make a conveyance 
to the purchaser. He, the Sheriff, receives the surplus 
money, by virtue of his office, and, for all money received 
by virtue of his office, his bond is a security, whether it 
belong to the plaintiff or the defendant in the execution. 
The bond of a constable stipulates, that he should dili- 

11 
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gently endeavor to collect all claims put in his hands for 
collection, and faithfully pay over all sums, thereon re- 
ecived, unto the persons to whom the same is due. On 
the bond, the Act of Assembly (Rev. Stat. 115, s. 7,) de- 
clares, that suits may be brought and remedy may be 
had, in the same manner as suits may be brought, and 
remedies had, upon the official bonds of Sheriffs and 
other officers. The above decision was made by this 
Court at the last Term, and, it is probable, was unknown 
to his Honor, when he gave judgment in this case. The 
judgment of non-suit must be reversed, and a judgment 
rendered on the verdict for the plaintiff. 


Per Curiam. Judgment accordingly. 


THE STATE vs. NELSON COZENS. 


An indictment against a free person of eolor, which charges, that he did 
buy of, traffic with, and receive from a certain negro slave, &c. ane 
peck of corn,” &c. is good, although the Act making the offence of a free 
person of color dealing with a slave, only uses the words “ if he shall trade 
with any slave, either by buying of or selling to him,” &c. The other 
words used in the indictment are mere surplusage. 


Appeal from the Syperior Court of Law of Person 
County, at the Spring Term, 1839, his Honor Judge Ser- 
TLE presiding. 

This was an indictment against the defendant, a free 
negro, commenced in the County Court of Granville, which 
charged “that he did buy of, traffic with and receive from 
a certain negro slave, Lewis, the property of Fleming 
Beasley.” Upon the trial it was proved, that the defen- 
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dant bought and received from the said slave, Lewis, a 
peck of corn. It was also proved, that the corn was the 
property of Fleming Beasley. The Court charged the 
jury upon the evidence. The jury found the defendant 
guilty. A motion was then made in arrest of judgment, 
which was overruled, and the defendant appealed. 


. Atterney General, for the State. 
Ne counsel for the defendant. 


Nasu, J. The defendant, a free man of color, was indicted 
fortrading with a slave. The indictment charges, that he, 
“on the 11th of Feh. 1837, in the County, &c., did buy of, 
“traffic with, and receive from a certain negro slave, 
“named Lewis, the property of Fleming Beasley, &c., 
“one peck of corn, &c.” Under the charge of the pre- 
siding Judge, the jury convicted the defendant. A mo- 
tion was made to arrest the judgment, but for what 
cause is not set forth, We have carefully looked into 
the record, and can perceive no reason why the judgment 
of the law should not be pronounced upon the defendant. 
The indictment is preferred for a violation of the 5th sec. 
of the Act of 1826, which declares, that “if any free 
“negro or mulatto shall trade with any slave, either by 
“ buying of, or selling to him, &c.” The act forbidden, 
and made indictable. is sufficiently obvious. It is the 
trading of such persons with a slave; and the section 
contains two specifications of the offence, to-wit: either 
buying of,-or selling to; either act is within the section, 
and constitutes an offence of a criminal nature. In this 
case, the words, “traffic with and receive from,” are 
connected with the words “ buy of.” They are not found 
in the 5th section, but are in the Ist section of the same 
Act, and, it is probable, the pleader, who drew the indict- 
ment, was misled by not adverting to the fact, that the 
first section extended to all citizens, and inflicted a pecu- 
niary fine or penalty, and that the fifth was confined toa 
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particular class of individuals, and punished the offence 
in a different manner. The insertion of those words, 
however, does not vitiate the indictment ; they are mere 
surplusage, for they may be stricken from the indictment, 
and still the description of the offence charged is full and 
complete. Utile, per inutile, non vitiatur. Thus, if an act 
punishable by the common law, is charged in an indict- 
ment as contrary to a statute, and there be no such statute, 
the individual may be convicted and punished as at com- 


mon law. 
We see no error in the record, and the judgment below 


is affirmed. 
This opinion will be certified to the Superior Court of 


Person County. 


Per Curiam. Ordered accordingly. 


BENJAMIN C. MAYO & AL. vs. JAMES MAYO & AL. 


A man, having several children, advanced to each of his five eldest children, 
the children of a first wife, property real and personal, which he valued at 
$2000. He then made his will as follows: “ If it should so happen, that 
any of my children by my last wife should marry, &c. the County Court 
shall appoint some three or more persons, to set apart to him or her such 
part of my estate on hand, as may be most for their advantage, and the 
advantage of the heirs at large without a draw: which allotment, so made, 
shall be binding on all the heirs, provided that each allotment, so allotted, 
shall not exceed in value the sum of $2000, so as to make them all equal. 
All the valuations are to be made on the same scale or principle, as the valu- 
ation I put on the property I have heretofore given my sons, &c. a schedule 
of which they or some of them can produce of property they have received, 
on which is a valuation of $2000 I then put. And at a final division of the 
property z.moog my children, it is my desire it should be equally divided 
among all my children.” No such schedule, as that mentioned in the will, 
was produced. Held, that the commissioners, appointed by the County 
Ceurt, did right in fixing the valuation of the property for the younger 
children at $2000 each, at the time the allotment was made to them. 


Appeal from the Superior Court of Law of Edgecomb 
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County, at the Fall Term, 1845, his Honor Judge Serrie 
presiding. 

The plaintiffs and the defendants are the children, or 
their representatives, of John W. Mayo, deceased. The 
testator had been twice married, and had children by 
each venter. And he advanced, in his life-time, $2000 
worth of property, at different times, to each of five of 
his eldest children, as they married off. To each of the 
three sons, he advanced land, slaves, and perishable pro- 
perty, in different proportions, but the aggregate amount 
to each he valued at the sum of $2000. And as to the 
two daughters, the advancement to one was entirely in 
slaves, and as to the other, in slaves and perishable pro- 
perty ; making each advancement of the value of $2000, 
according to his estimate. His object, as he expressed it 
in his will afterwards, was equality in value of property 
among all his children. It appears, that the father, in 
the year 1816, took a receipt from one of his sons, ex- 
pressing in it the particular property, real and personal, 
which had been advanced to him, and the valuation of 
each article received by him, as computed by the father. 
That this valuation of the father, was not-less than the 
market value of the property, is not shewn by any evi- 
dence in the cause. 

The father, afterwards, in July 1824, made his will, 
and devised and bequeathed, that his property should be 
kept together by his executor and his wife, for certain 
purposes, not now necessary to mention; and then he 
provided as follows: “It is my wish, that if it should so 
happen, that any of my children, by my last wife, should 
marry, or it should become necessary to have his or her 
part, the County Court shall appoint some three or more 
persons, to set apart to him or her, such part of my estate 
on hand as may be most for their advantage, and the ad- 
vantage of the heirs at large, without a draw. Which 
allotment, so made, shall be binding on all the heirs, pro- 
vided that each allotment, so allotted, shall not exceed in 
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value the sum of $2000, so as to make them all equal. 
All the valuations are to be made on the same scale or 
principle, as the valuation I put on the property I have 
heretofore given my sons Lawrence, James, and Frede- 
rick, and my daughters Maria and Nancy, a schedule of 
which, they, or some one of them, ean produce of property 
they have received, on which is a valuation of $2000 J 
then put. And at a final division of the property among 
my children, it is my desire it should be equally divided 
among all my children.” In the year 1836, a petition 
was filed in the County Court, for a division of the estate 
among all the children, according to the will. All the 
persons that were interested, were made parties to the 
said petition. The Court made an interlocutory order in 
the éause, that the estate should be divided according to 
the prayer of the petition, and appointed commissioners 
for that purpose. ‘The estate was large, consisting of 
some thirty slaves, and money and bonds to about $4000. 
The commissioners, in performing their duty, valued the 
slaves according to their then market value, without refe- 
rence to any scale or principle, which the testator had be- 
fore made {in any schedule left with any of his five eldest 
children, if, in fact, any such schedule ever was left by 
him. And, after allotting to the unadvanced children 
their $2000, in slaves, at the then market value, and in 
money, they proceeded to divide the residue of the estate 
equally among all the children of the testator. The re- 
port was returned into Court, and no exception being 
made to the same, it was there confirmed, and a decree 
made in conformity to it. 

The plaintiffs, some of the younger children, filed this 
petition in'the County Court, it being in the nature of a 
bill of review, complaining of the said decree ; and they 
assign, for error in the same, that, in making the allot- 
ment to them of slaves, to make up their respective 
amounts of $2000, the valuation of the same was not 
nade by the commissioners or decreed by the Court, ac- 
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cording to any scale or principle mentioned in a schedule 
which the testator had made in his life-time, and referred 
to in his will. The plaintiffs, in their petition, do not set 
forth any such schedule. The defendants, in their an- 
swer, deny any knowledge of such schedule, other than 
the receipt mentioned in the case. The proofs in the 
cause do not shew that the testator ever left with any of 
his children, a schedule of property, containing any par- 
ticular scale or principle of valuation, other than the re- 
ceipt above mentioned. 

Upon the hearing of this petition in the Superior Court, 
it was dismissed and the plaintiffs appealed. 


J. H. Bryan, for the plaintiffs. 
B. F. Moore, for the defendants. 


Daniet, J. This petition of review has travelled from 
the County Court of Edgecomb to this Court; and, after 
examining it, we are unable to discover any error in the 
original decree. There was no other rule of valuation of 
the slaves, to. make up the $2000 each for the younger 
children, as directed: by the will, than the then market 
valuation. If the younger children had preferred money, 
then their respective allotments in property would each 
have commanded $2000. 

The advancements, which had been made by the testa- 
tor to his five eldest children, to make up each of their 
$2000, were composed of very different kinds of property ; 
and were also made at considerable intervals of time, as 
his said children settled off in life. It seems to us, that 
it would have been very difficult for the testator to have’ 
framed a different scheme of valuation from the market 
value of his property, which was left to accumulate in 
the hands of his executor, so as to have effectually carried 
out what seems to have been his general intention— 
equality among all his children. 

But it does not appear, that the testator ever left, with 
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any of his said five eldest children, a schedule containing 
a scale or principle of valuation of his property, for the pur- 
poses of division among all his children. It therefore be- 
comes unnecessary for us to discuss the question, if he had 
done so, whether it would have been made, by what is 
said in the will,a testamentary paper, requiring probate. 

We think that the petition must be dismissed, and the 
decree of the Superior Court affirmed. 


Per Curiam. Decree accordingly. 


JOHN MILES & AL. es. JOSEPH ALLEN. 


A bequest of slaves to A. and “after her death to be equally divided be- 
tween the heirs of A.’s body,” is a good limitation over to the children 


of A. 
Where the person, in possession of this property, after the death of A. claimed 


it as his own, it was not necessary for the remainder-men to make any 
demand on him before they commenced their action ; and they are entitled 
to damages, for the detention of the property, from the time of A.’s death. 
The cases of Swain v. Rascoe, 3 Ired. 200, and Knight v. Wall, 2 Dev. and 


Bat. 125, cited.and approved. 


Appeal from the Superior Court of Law of Caswell 
County, at the Fall Term, 1845, his Honor Judge Dicx 
presiding. 

This was an action of detinue for certain slaves men- 
tioned in the declaration. The plaintiffs claimed the 
slaves under a bequest in the will of John Lea, who died 
in March, 1803, and whose will was admitted to probate 
at April term, 1803, of Caswell County Court. The be- 
quest was in the following words: “ My will is, that my 
daughter, Betsey Evans, shall have negro Hannah, during 
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increase te be equally divided between the heirs of my 
daughter Betsey’s body. Betsey Evans was the wife of 
Elisha Evans, and the plaintiffs were her children and the 
representatives of her children. It was proved that more 
than forty years ago, the slave, Hannah, was delivered by 
the executors of John Lea to Elisha Evans, husband of 
Betsey, and that the said Elisha sold the said slave to the 
defendant, Allen, about forty years since, and that the 
slaves in contreversy are the children of Hannah, born 
while she was in possession of the defendant. Betsey 
Evans died in April, 1843, and this action was commenced 
in May, 1844. A demand of the slaves, before action 
brought, was proved—and also their value, and the value 
of their services per annum. The defendant relied on 
the pleas of the general issue and the statute of limita- 
tions, and insisted that the limitation over in the will of 
John Lea was too remote; secondly, that he was pro- 
tected by the statute of limitations; and thirdly, that, if 
the plaintiffs were entitled to recover, they could only 
claim damages from the time they made their demand. 

But the Court ruled, that the limitation over was good 
in law, that the statute of limitations did not bar, and 
that the plaintiffs were entitled to recover damages for 
the detention of the slaves, from the time of the death of 
Betsey Evans. Under these instructions the jury found a 
verdict for the plaintiffs, and judgment being rendered 
accordingly, the defendant appealed. 


Kerr, for the plaintiffs. 
Morehead, for the defendant. 


Dawiet, J. The limitation over, in the bequest in the 
will of John Lea, of the slave Hannah and her increase, 
after the death of his daughter, Betsey Evans, “to be 
equally divided between the heirs of my daughter Betsey’s 
body,” is, in law, a good limitation over. That was held 
by this Court in Swain v. Rascoe, 3 Iredell, 200. 
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The remainder men had no right to commence their 
action, until the death of their mother ; and three years 
had not run from that time before they brought their ac- 
tion ; the statute of limitations, therefore, was no bar. 
As to the damages—it appears, that the defendant held 
and claimed these slaves as his own property. It was, 
therefore, not necessary for the plaintiffs to have made 
any demand, before the commencement of their action. 
Knight v. Wall, 2 Dev. and Bat. 125 ; and damages were 
consequential upon the things sued for, from the com- 
mencement of the plaintiff’s right of action, which was 
on the death of their mother. 


Per Cuntam. Judgment affirmed. 


DEN EX DEM. MARY ROBERSON & AL. vs. RANDOLPH 
WOOLLARD. 


Although 2 scire facias against heirs and terre-tenants need not name them, 
but leave it to the Sheriff to summon and return them, yet the judgment 
is always against particuler persens, and the writ of execution must name 
the same persons. 

An execution commanding the Sheriff to sell the lands of A. B. deceased, 
“in the bands of his heirs,” without naming the heirs, is void, and a sale 
under it cenfers no title. 

The case of Newsom v. Newsom, 4 Ired. 387, cited and approved. 


Appeal from the Superior Court of Law of Martin 
County, at the Fall Term, 1845, his Honor Judge Serriz 
presiding. 

This is an action of ejectment. The declaration cone 
tains four counts. The first is on the joint demise of 
Mary Roberson, Jesse Barnes and his wife Nancy, Joseph 
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E. Blount, Joshua Smithwick, Julius Robbins and his 
wife Susan, and Martha Ann Smithwiek. The seeond, 
en the demise of Mary Roberson. The third, on that of 
Jesse Barnes and his wife Nancy, and the fourth, on the 
joint demise of the other parties named in the first count. 
Joseph Reberson died seized of the land, leaving the above 
named parties, together with Martha Cherry, the wife of 
Alfred Cherry, his heirs-at-law. Mary Reberson, the 
tenant for Jife. is dead. After the death of Joseph Rober- 
son, Mary Roberson administered upon his estate. Twe 
warrants were issued against her ; one at the instance of 
John Hoyt, and the other at that of James Slade; and 
upon their return before the magistrate, judgments were 
obtained, to the amount of the claims of the respective 
plaintiffs. The defendant, the administratrix, having 
suggested to the magistrate the want of assets, the cases 
were by him transferred to the County Court, aecording 
to the provisions of the Act of the General Assembly, 
There, the defendant in each case pleaded, that she had 
fully administered the assets of the intestate, which had 
come to her hands, and that she had none wherewith to 
satisfy the demands ef the respective plaintiffs. The 
truth of the plea was admitted by the plaintiffs, and upon 
the suggestion, that real estate had descended te the heirs 
of Joseph Roberson. and on motion, the Court ordered 
that a scire facias should issue in each ease against the 
heirs ; scire facias accordingly did issue against the heirs, 
naming them individually, to shew cause why executions 
should not issue, to subject the Jands deseended, to the 
satisfaction of the judgments. And upon their return, 
executed, judgments were obtained aeecerding to the scire 
facias, and executions ordered to issue. Under this order 
of the Court, the process issued which is alleged to be an 
execution, and under which the land in question was sold 
by the Sheriff; and the defendant became the purchaser 
and took possession. To these judgments the plaintiff, 
Jesse Barnes, and his wife, are not parties. The process 
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“that of the lands and tenements of the heirs of Joseph 
Roberson, descended, you cause to be made, &c.” The 
introduction of the executions and deed from the Sheriff, 
was opposed by the plaintiff, on the ground that the exe- 
cutions were void, and conferred no authority on the 
Sheriff to sell. The objection was over-ruled, and under 
the charge of the presiding Judge, the jury found a ver- 
dict for the defendant, on the Ist, 2nd, and 4th counts, and 
for the plaintiff on the 3rd. 


J. H. Bryan, for the plaintiff. 
No Counsel for the defendant. 


Nasu, J. We think his Honor erred, and that the exe- 
cutions were void, conferring on the Sheriff no power to 
sell, and, of course, that the defendant acquired no title 
to the land under the Sheriff’s deed. The title of Joseph 
Roberson is a common starting point, both to the plaintiff 
and defendant ; both parties claim under him, and there 
is no controversy as to the plaintiffs being his heirs. The 
defendant claiming under an execution sale, must show 
not only a judgment against the heirs, but also an exe- 
cution. 

Until the act of 1784, there was no law in this State, 
by which the lands of a deceased debtor could be sub- 
jected, in the hands of his heirs, or devisees, to the pay- 
ment of his simple contract debts. That act directs, 
that when in an action at law, an executor or adminis- 
trator should plead fully administered, no assets, or not 
sufficient assets to satisfy the plaintiff’s demand, and such 
plea should be found in favor of the defendant, the plain- 
tiff may proceed to ascertain his demand, and sign judg- 
ment; but before taking out execution against the real 
estate of the deceased debtor, a writ of scire facias shall 
issue, summoning the heirs or devisees to show cause 
why execution shall not issue against the real estate of 
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such debtor, for the amount of such judgment, or so much 
thereof, as the personal assets were not sufficient to dis- 
charge ; and if judgment should pass against such heirs 
or devisees, or any of them, execution shall issue against 
the lands of the deceased debtor, in their hands. Hoyt 
obtained a judgment against the administratrix of Jo- 
seph Roberson, but upon her denial of assets, under the 
provision of the act of the General Assembly, the magis- 
trate returned the proceedings to the County Court, when 
the plaintiff, instead of putting the defendant to the trou- 
ble of showing she had no assets, admitted the fact to be 
so, and suggested that real estate had descended to the 
heirs of the debtor. It is objected, that the state of the 
assets was not passed on by the jury ; that they have not 
found there were no assets. It is sufficient, if the record 
shows that such proceedings wefe had in relation to the 
assets, as authorised the Court to give judgment against 
the land, and we think it does. The finding of the state 
of the assets between the creditor and the administratrix, 
is conclusive only between them. ‘The truth of that find- 
ing may be controverted by the heirs, when called in. 
It is therefore a matter of mere form, how their state is 
found, whether by a jury or by the admission of the 
party. 

The Court ordered a scire facias to issue to the heirs, 
which was done, and they failed to make any defence ; 
judgment was taken against them for the amount of the 
debt, and an execution ordered by the Court to issue, to 
sell the descended lands. The record of the suit in the 
County Court is very scant and defective, and the setre 
facias very inartificially drawn; but enough of substance 
appears in each, to warrant the judgment against the 
heirs and the issuing of an execution. Had the paper 
produced in this case, and called an executfon, been such 

_uas the law so regards, the title of the defendant would 
have been, under the sale and sherilf’s deed, good against 
all the parties to the scire facias ; but, it is not. An ex- 
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ecution is the fruit of the law, fructus et effectus legis. 
But in order to have that effect, it must pursue the judg- 
ment. In the case of Hoyt, the judgment on the scire 
facias is against Mary Roberson, Joshua A. Roberson, 
Alfred 8S. Cherry, and his wife Martha, Mary Emily 
Smithwick, Martha Ann Smithwick, Joshua E. Smith- 
wick, and Susan Smithwick, heirs of Joseph Roberson. 
And against these individuals the Court ordered an exe- 
cution to issue, to sell the lands descended tothem. The 
execution does not so issue. It commands the Sheriff, 
“ that of the lands and tenements of the heirs at law of 
Joseph Roberson, descended, you cause to be made, &c.” 
Every execution must issue in the name of the plaintiff, 
and against the defendant by name, otherwise it will not 
be warranted by the judgment, because the latter is 
against the defendant as he is named init. 2 vol. Tidd’s 
Prac. 1121. 2 Saun. 72,%, 1 Lord Ray. 244. Pennoyer 
and Brace, and the same case, 1 Sal. 319. It is not then 
sufficient for the execution to issue against the defendants 
as heirs, or by the name of heirs; they must be named 
in it; otherwise, it is void, and conveys no authority to 
the Sheriff to sell. Newsom and Newsom, 4 Tred. 387, 


Rurrix, C. J. The lessors of the plaintiff claim the 
premises as the five eo-heirs of Joseph Roberson, who 
died seised in fee ; and the defendant claims by a Sheriff's 
sale under a fiert facias. The factsarethese. A creditor 
of the deceased confessed the plea of plene administravit 
by the personal representative, and took judgment ascer- 
taining his debt, and sued out a scire factas against cer- 
tain persons, as heirs of the deceased. The persons 
against whom the writ issued, were four only of the 
heirs, omitting Jesse Barnes and his wife Nancy, who 
was one of the heirs; and there was judgment against 
the land descended to the four persons named in the 
process. <A writ of fiert facias then issued, commanding 
the Sheriff, that “ of the lands and tenements of the heirs 
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at law of Joseph Roberson, deceased, you cause to be 
made the sum, &c. which was lately adjudged by, &c. in 
a suit in which J.S. was plaintiff and they defendants, 
&c.” The question is, whether the Sheriff’s sale under 
those proceedings is valid or not. 

It is very clear, that the sale passed nothing. Of course, 
we are not to enter into the enquiry, whether the proceed- 
ings in the suit were regular or the judgment erroneous ; 
for it cannot be questioned collaterally, however erroneous 
it might be. But the point is, whether what was done 
under the judgment was properly done. Now, although 
a scire facias against heirs and terre-tenants need not 
name them, but leave it to the Sheriff to summon and 
return them, yet the judgment is always against particu- 
lar persons, and it was so in this case. And the writ of 
execution must name the same persons ; first, because it 
is necessary that it should conform to the judgment in all 
respects ; and secondly, that the Sheriff may know cer- 
tainly whose property he is to sell. This writ runs 
against the lands descended “ to the heirs of Joseph Rob- 
erson,” without saying who they are and thus leaving it 
to the Sheriff to judge thereof; which is often a difficult 
point, and is one, on which there is no opportunity for the 
person to be heard in Court. Moreover, if the general 
description were sufficient in a judgment and execution, 
this writ would be void, because it purports to issue on a 
judgment rendered against “the heirs,” who are in fact 
five in number, whereas, the judgment actually was 
against four persons by their respective christian and sir- 
names, who were some of the heirs. The fieri facias was 
therefore void, and the plaintiff ought to have recovered 
the whole premises. 


Prr Curiam. Judgment reversed and venire de novo. 











SUPREME COURT. 


STATE v2 JAMES UNDERWOOD. 


On the trial of an indictment for Murder, the prisoner offered a witness, who 
was so much intoxicated, as to be incapable of understanding the obligation 
of an oath. The Court refused to permit him to be sworn, but told the 
prisoner he might re-call him when he was sober. ‘The prisoner examined 
other witnesses, but did not re-call this one. Held, that this was no cause 
ia law for a new trial. Granting or refusing a new trialon this ground, 
was a matter of discretion for the Judge. 

A new trial was moved foron the ground that the Grand Jury had been 
drawn by a boy of thirteen years of age, and that such illegal drawing 
might have affected the composition of the petit jury. Held, that this ob- 
jection, if a valid one at any time, came too late. It should have been 
made before the petit jury was sworn in the form of a challenge to the array. 


Appeal from the Superior Court of Law of Iredell 
County, at the Fall Term, 1845, his Honor Judge Pearson 


presiding. 
The prisoner was indicted in Wilkes County, as princi- 
pal, with one Duncan as accessary before the fact, for 


the murder of one Peden. Both of the accused joined in 
a motion to remove the trial, and it was removed to 
Iredell. 

In forming the Grand Jury at Iredell, at the term at 
which the trial took place, the Jurors were drawn by a 
boy of thirteen years of age. 

The Court allowed the prisoner, Underwood, a separate 
trial, and he offered as a witness, a person who was so 
drunk that he was incapable of understanding the obli- 
gation of an oath, or giving testimony. For that reason, 
the Court refused to allow him to be then examined, and 
informed the prisoner, that he might recall the witness, 
when he should become sober; the witness was in the 
mean while committed to jail. The prisoner thereupon 
examined several other witnesses, and closed his case 
without recalling the above mentioned witness, or re- 
questing so to do. 

The prisoner was found guilty, and then moved for a 
new trial, upon two grounds. One, that he was deprived 





_DECEMBER TERM, 1845. 97 


»}——_— - ———$___—__—__— 
State | v. Underwood. — 


of the benefit of the witness, who was intoxicated : the 
other, that if the grand jury had been drawn by a boy of 
the proper age, it might have consisted of different per- 
sons, and, consequently, the petit jury by which the 
prisoner would have been tried, would have been different 
from that by which he was tried. The Court refused the 
motion, and also a motion in arrest of judgment, and 
passed sentence of death; from which,*the prisoner ap- 
pealed. 


Attorney General and Boyden, for the State. 
Guion and Miller, for the defendant. 


Rurriy, C. J, The Court is of opinion, that ne error 
appears in the record. As far as the first reason was 
addressed to the discretion of the Court, it was exclu- 
sively for the Judge who presided at the trial. Had he 
been made satisfied, that the prisoner was surprised by 
the state of his witness, or that his evidence was ma- 
terial, he would doubtless have suspended the trial until 
the witness should be in a proper condition to take an 
oath, or.would have granted a new trial. This Court 
cannot grant a new trial, properly speaking, as foy sur- 
prise, or because the verdict is contrary to the evidence, 
but can only grant a venire de novo for error in law upon 
the first trial. There is certainly no error in the Court, 
refusing to administer an oath to a person, tendered as a 
witness, who is so drunk as not to understand its obliga- 
tion, and to postpone swearing him until he may become 
sober enough for that purpose. 

Upon the second point, it may be a question, whether 
the provisions of the statute, as to the mode of forming 
the grand jury, be not merely directory. But we do not 
think it necessary to consider that question on this occa- 
sion, because, allowing them not to be directory merely, 
and that the objection might have been sufficient, if taken 
in due time, the Court holds, that it came too late in 

13 
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this case. The matter does not appear in the record, in 
a legal sense, but was properly the subject of a challenge 
to the petit jury, as being illegally constituted, by reason 
of a collateral thing. The prisoner’s objection goes to 
the formation of the petit jury, and should, therefore, 
have been taken as a challenge to the array. He did 
not choose to take it in that form, but elected to waive 
his privilege, and-to be tried by the persons returned in 
the array ; and he cannot, afterwards, take exception to 
it upon such collateral ground. 

We do not perceive any reason for arresting the judg- 
ment ; and therefore it must be certified, that there is no 
error in the judgment, in order that it may be Bis pro- 
ceeded on. 


Per Curiam. Ordered accordingly. 


STATE vs. BENJAMIN DUNCAN, 


On the application of a prisover to remove or continue his case, the discretion 
to de either rests with ihe Judge of the Superior Court, and cannot be re- 
viewed in this tribunal. 

A witness for the State, on the trial of an accessory before the fact, in a 
capital case, being asked by the defendant whether he had stated, before 
the examining magistrate, certain facts he was then narrating, replied that 
he had net, having been deterred by the threats of the principal, and was 
proceeding to state the conversation between himself and the principal, 
when the defendant objected to this evidence. Held, that the evidence 
was admissible. 

Where a principal and an accessory are tried separately, though on the same 
indictment, evidence of the conviction of the principal is not admissible 
on the trial of the accessory, unless judgment has been first rendered 
against the principal. 

The cases of the State v. Chittem, 2 Dev. 49, and the State v. Smith, 2 
Ired. 402, cited and approved. 


Appeal from the Superior Court of Law of Iredell 
County, at the Fall Term, 1845, his Honor Judge Peasr- 


son presiding. 
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The prisoner was indicted in Wilkes Superior Court, 
as accessory before the fact, with one Underwood as prin- 
cipal, for the murder of one Peden. After a plea of not 
guilty by Underwood, the prisoner, Duncan, also pleaded 
not guilty, and they united in obtaining a removal of the 
trial to Iredell. When brought to the bar in Iredell, the 
two stated, that they were ready for trial ; but they pray- 
ed to be tried separately, and it was allowed by the Court. 
Underwood was then put on his trial, and found guilty by 
the jury; and after his conviction, Duncan was put on his 
trial, and was also found guilty. 

At that term of the Court of Iredell, the grand jury 
was drawn by a boy above the age of ten years; and 
for that reason, the prisoner, after his conviction, moved 
for a venire de novo. 

After the conviction of Underwood, the prisoner, Dun- 
can, moved that his trial should be removed to some 
other County, upon an affidavit, in which he stated, that 
several persons, named therein, had used great exertions 
to produce a prejudice against him in Iredell, and had 
succeeded in doing it, by certain means specified inthe 
affidavit. The Court refused the motion. 

The prisoner then moved, on his affidavit, for a con- 
tinuance, for the want of a witness, who had been sum- 
moned and was absent ; whose absence, the prisoner, as 
he swore, did not know, when he said that he was ready 
for trial. The Court refused this motion also. 

On the trial of Duncan, the State offered, in evidence, 
the conviction of Underwood on the same indictment. 
It was objected to by the Counsel for the prisoner, be- 
cause judgment had not then been given on the verdict ; 
but it was admitted by the Court. 

The prisoner then controverted the propriety of the 
conviction of Underwood, and examined witnesses upon 
the point. The State then produced witnesses, who 
proved facts tending to establish Underwood's guilt, and 
that Duncan hired him to commit the murder. Among 
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them was one,+who swore, that about a month before 
Peden was killed, he heard Duncan say to Underwood, 
that he would kill Peden, or have him killed, for pre- 
venting him from obtaining a certificate of bankruptcy ; 
and that Underwood replied, that he wished Peden was 
in hell, for he was breaking up all the poor people, and 
had denied a debt of $100 he owed him; and that Dun- 
can then said to Underwood—* I will give you $250 and 
my roan mare, if you will kill him.” On cross-examina- 
tion, the witness was asked if he had told all this, when 
he was examined before the magistrate who committed 
Underwood and Duncan ; and he replied, that he had not, 
because he was afraid of Underwood, who had threaten- 
ed him. The prisoner's. Counsel then objected to his 
stating what Underwood said to him. But the Court 
allowed him to proceed ; and he stated that, in the evening 
after Peden was killed, Underwood told him that he ex- 
pected to be taken up for it, and he wished him, the wit- 
ness, not to tell what he knew; and said that, if he did, 
he would kill him, for the jail was not sufficient to hold 
him, and when he got out he would kill him. For that 
reason, the witness said he did not tell the whole to the 
magistrate ; but, when he was subsequently before tho 
grand jury, which was after the prisoner had been con- 
fined in the jail several months, he told all he knew, as 
he then told it in Court. 

The prisoner’s Counsel insisted before the jury, amongst 
other things, that if Underwood killed Peden, he did it of 
his own malice, which rebutted any presumption that he 
did it at the instigation of Duncan. As to that, the Court 
instructed the jury, that, although Underwood might have 
a grudge of his own against Peden, which might have 
rendered it easier to operate on him, yet, if they were 
satisfied that Duncan had hired, incited, and procured 
him to commit the murder, he, Duncan, was accessory 
before the fact. 

. After the verdicts against both, the Court proceeded, 
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first to pass sentence of death on Underwood, and then on 
Duncan. From the sentence against him, Underwood 
appealed to this Court, and at the present term the Court 
has adjudged that there was no error therein. Duncan, 
also, at the same time appealed from the judgment against 
him. 


Attorney General and Boyden, for the State. 
Guion and Miller, for the defendant. 


Rurri, CJ. The points. raised by the exceptions, ap- 
pear to the Court to be all clearly against the prisoner, 
except that upon the admission of the conviction of Un- 
Jerwood before judgment. 

The objection, founded on the manner of drawing tlic 
Grand Jary, has been disposed of in the case of Under- 
wood, who also insisted on that matter. It might have 
been a cause of challenge ; but after having been waived 
and the petit jurors aecepted by the prisoner, he cannot 
urge it as an error, for which he can claim a venire de novo. 

_ The refusals to remove the trial a second time, and to 
continue the case, are decisions in the discretion of the 
Superior Court upon the matter of fact, which, it has been 
often held, this Court cannot review. The Act of 1808, 
Rev. St. c. 31, 8. 120, requires the affidavit to “set forth 
“the facts whereon the deponent founds the belief, that 
“ justice cannot be obtained,” and expressly states the 
reason therefor to be, “that the Judge may decide upon 
“ such facts, whether the belief is well grounded.” 

It was proper to allow. the witness to state what. Un- 
derwood told him, for two reasons. If, as the declara- 
tions of Underwood, they would-not have been competent 
original evidence against the prisoner, yet the witness 
had a right to explain his reason for not giving the whole 
truth in evidence, upon the occasion to which the prison- 
er’s counsel referred. The interrogatory was meant to 
draw out an answer to the discredit of the witness, by 





SUPREME COURT. 


State v. Duncan. 


showing that he had committed perjury, and he had a 
right to palliate his conduct, as far as he could. by show- 
ing that he acted under a species of duress—the fear of 
losing his life. Besides, it is now settled, that the acces- 
sory may controvert the propriety of the principal’s con- 
viction by the testimony of witnesses: McDaniel’s case, 

‘ost. C. L. 121, 365. Smith's case, 1 Leach. 288, and in 
this case the prisoner did so. That necessarily opened 
the case to evidence on the other side, of the principal's 
guilt ; and to that point, any evidence must be admissible, 
which would be against the principal, were he-on his 
trial. State v. Chittem, 2 Dev. 49. 

There cannot be a doubt, that, however much inclined 
Underwood might have been, of himself, to take Peden’s 
life, any acts or words of Duncan, inciting the other to 
action, are sufficient to make him an accessory before 
the fact. Hawkins says, that one who, by showing an 
express liking or assent to another's felonious design of 
committing a felony, encourages him to commit it, is an 
accessory. Bk. 2, ch. 29, s. 16. 

Bat on the remaining point, which is, whether the con- 
viction of Underwood was, before judgment thereon, evi- 
dence against Duncan, the Court differs in opinion from 
the learned Judge who presided at the trial. We have 
no statute upon this subject; and, at common law, an 
accessory cannot be indicted, as for a substantive felony, 
but only together with the principal, or after the con- 
viction and attainder of the principal. They may be 
tried together. Mr. Justice Foster deems that, the most 
eligible course; and if it be so in England, it is yet 
more conducive here to a due execution of justice. 
When tried together, the guilt of the principal is es- 
tablished, as against him and the accessory, by evidence 
given to the jury. But even when tried by the same jury, 
the jury is charged to enquire first of the principal, and if 
they find him guilty, then to enquire of the accessory; 
and even in that case, judgment must be first given of the 
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principal; for, says Lord Haus, if any thing obstruct 
judgment, as clergy, a pardon, &c. the accessory is to be 
discharged, 1 Hale P, C.624. The attainder of the prin- 
cipal is indispensable at common law, in all cases :. where 
the trial of the two is by the same jury, it must precede 
judgment of the accessory ; and where they are tried sep- 
arately, whether they be indicted by one or several indict- 
ments, it must precede the conviction of the accessory. 
Hawkins, following Hale, lays it down as settled before 
the St. 1 Ann, that, wherever the attainder of the princi- 
pal was prevented by his death, or standing mute, or be- 
ing admitted to the benefit of clergy, or he was pardoned, 
whether before or after conviction, the accessory could 
not be arraigned ; though, if the principal was actually 
attainted, whether on conviction or outlawry, his death 
or pardon subsequent, or any error in the record against 
the principal, would not avail the accessory. 2 Hawk. 
P. C. ch. 29, s. 41,42. These authors are well warrant- 
ed in the passages quoted, by the Resolution of the whole 
Court, given by Lord Coxe, 4 Rep..43: “That, if princi- 
“pal and accessory are, and the principal pardoned, or 
‘*has his clergy, the accessory cannot be arraigned, for 
“the maxim of the law is—ubi factum nullum, ibi sortia 
“nulla ; et ubi non est prinetpalis, non potest esse accesso- 
“rius. Then, before it appears there is a principal, one 
“cannot be charged as accessory. But none can be called 
“principal, before he is so proved and adjudged by the 
“law, and that ought to be by judgment upon verdict or 
“confession, or by outlawry ; for it is not. sufficient that, 
“in ret veritate, there was a principal, unless it so ap- 
“pears by judgment of the law; and that is the reason 
“that, when the principal is pardoned, or takes his clergy, 
“before judgment, the accessory shall never be arraign- 
“ed; for it doth not appear, by judgment of law, that he 
“is principal, and the acceptance of the pardon or pray- 
“ing of the clergy, is an argument, but no judgment in 
“law, that he is guilty. But if the principal, after at- 
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“ cnbadie, 1 is pardoned, or has his clergy, then the acces- 
“sory shall be arraigned, because it appears judicially 
“that he was principal.” That such was the rule at 
common law, further appears from St. 1 Ann. ch. 9, 
see. 1, which recites as a mischief, that as the law 
then was, no aecessory could be convicted or suffer 
punishment, when the principal was not attainted, and, 
ior remedy, it enacts, that if any principal shall be 
convicted of a felony, or stand mute, &c. it shall be law- 
tul to proceed against an accessory in the same manner, 
as if such principal had been attainted, nothwithsianding 
such principal should be pardoned, or otherwise delivered 
before attainder. The object in using the proceedings 
ugainst the principal, is to excuse the prosecutor from 
producing to that jury substantive evidence of the guilt 
of the principal, because that has been duly established 
ugainst the principal himself. Now, that eannot be said 
without the solemnity of a judgment against the princi- 
pal, in any but two cases: the one, where the accessory, 
as he may do, consents to be tried before the principal ; 
and the other, where they are tried together. But even 
in those cases, as we have seen, there can be no judgment 
of the accessory before there is judgment of the principal ; 
which shews, that the accessory is entitled, unless he vol- 
untarily renounce it, to the benefit of the principal’s exer- 
tions in his own behalf throughout, and that the princi- 
pal’s guilt must be solemnly and conclusively established 
against himself, before the proceedings can be used in 
the next step against the accessory. Hence, where the 
trials are separate, the attainder of the principal must 
precede not only the sentence of the accessory, but his 
trial. Where there is an attainder of the principal, that 
is sufficient, though erroneous, as has been already men- 
tioned ; and hence it follows also, that, though they may 
be tried by one inquest, the rendering of judgment against 
the principal can be contested by the principal only, and 
the accessory cannot object to the sufficiency of the in- 
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dictment against the principal or the like, but is conclu- 
sively bound by the judgment, though he may, as parti- 
ceps in lite, make full defence with the principal before 
the jury. It is not, therefore, the joint indictment, which 
enables the State to offer the conviction of the principal, 
by itself, against the accessory, though it occurred to us, 
at one time, it might be, as it probably appeared likewise 
to his Honor upon the trial. Indeed, it expressly appears, 
by a subsequent passage in Lord Hale, 2 P. C. 222, that 
it is not the form of the indictment, but the mode of trial, 
which dispenses with the production of the attainder of 
the principal, on the trial of the accessory; for he says, 
that they, “ being-indicted by one or several indictments, 
“and both appearing, may be arraigned together at the 


“same time, and both pleading not guilty, the same jury 
“ shall be charged with both, and directed to enquire of both, 


“ viz. first of the principal, and if they find him guilty, then 
‘to enquire of the accessory.” It is true, the modern prece- 
dents of separate indictments against the accessory, charge 
only “ the conviction in due course of law” of the principal. 
But that is well justified by the statute of Anne, which ex- 
pressly authorizes the trial of the accessory upon the “con- 
viction” of the principal, as it had been before upon his “ at- 
tainder” ; and upon that ground, the Courts have put it. 
Hyman’s case, 2 East. 782. 2 Leach, 925. Baldwin's 
case, 3 Camp. 265. R. and Ry. C. C. 240. Indeed, that 
might have been also the form of the indictment at com- 
mon law ; for whether the principal was “duly convict- 
ed,” it might well be held, could only appear by judgment 
of the Court on the conviction. We have not taken the 
trouble to search the old precedents on the point, because 
the question here concerns the mode of proving, and not 
the form of charging the conviction: and it is very clear 
that at common law, the attainder of the principal was 
indispensable evidence on the separate trial of the acces- 
sory. It is true, that those rules of the common law 
have been often complained of, and they certainly have 


14 





106 SUPREME COURT. 
State v. Duncan. 








not unfrequently stopped the course of justice against 
great offenders—for the contriver and instigator is gene- 
rally the real principal in the guilt, though not in the le- 
gal felony. In England, it has been remedied by several 
statutes ; as first, by the statute 1 Anne, 2, already quoted, 
and then, following out Judge Fosrer’s idea of the defects 
of that statute, Fost. C. L. 363, it has been since provi- 
ded by St. 7, Geo. 4, c. 64, for the more effectual prose- 
cution of accessories before the fact, that an accessory 
may be indicted and convicted of a substantive felony, 
whether the principal shall or shall not have been pre- 
viously convicted, or shall or shall not be amenable to 
justice ; and that he may be prosecuted after the convic- 
tion of the principal, in the’same manner as if the prin- 
cipal were attainted, notwithstanding the principal shall 
die, or be allowed clergy, or pardoned, or otherwise de- 
livered before attainder, and be punished accordingly. 
Probably similar reforms may be found by the Legis- 
ture, to be necessary in our law, especially as peculiar 
provisions in it, such as the absolute right of appeal in 
capital cases, whereby the judgment is temporarily va- 
cated, and others, greatly multiply the impediments to 
justice against accessories, by appeals of the principal. 
But the Courts cannot deny to them the benefit of the 
law, as it was anciently settled, until it shall be altered 
by the Legislature. More inconveniences may indeed, 
and probably will, induce the Judges who preside at 
trials, in their discretion to refuse separate trials, where 
the principal and accessory are both amenable, State v. 
Smith, 2 lred. 402, as in some slight degree facilitating 
the trial and punishment of accessories. But we are 
obliged to hold, that when the accessory is not tried with 
the principal, judgment against the latter is indispensable 
evidence against the former. Therefore, the judgment 
against the prisoner, Duncan, must be reversed. It is 
true, that we now know that the conviction of the prin- 
cipal was a due conviction, as the judgment against him 
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has been affirmed by ourselves; and, if this were ad- 
dressed to our discretion, as on a motion for a new 
trial, we might refuse it, as not advancing the justice 
of the case. But the question is one of strict law— 
whether there was error in admitting incompetent evi- 
dence upon the trial of the prisoner; and if there was 
an error committed in that respect, we are obliged to 
award a venire de novo. 


Per Cuniam. Ordered to be certified accordingly. 








ABRAM REDDICK vs. DANIEL JONES & AL. | 

Taking negotiable paper in payment of a precedent debt, constitutes a pur- 
chase of it for value ; and the bona fide endorsee will hold it, unaffected 
by any equities, if he take it without votice of any facts, which implicate 
its validity, as between the prior parties. 

Where a nete was executed in this State, not payable at any particular 
place, and was afterwards endorsed in the State of Virginia—Held, that 
whatever might be the law in Virginia, the endorsee could maiatain his 
action in this State, against both the drawer and endorser. 

The case of Black vy. Bird, 1 Hay. 273, cited and approved. 


Appeal from the Superior Court of Law of Camden 
County, at the Spring Term, 1845, his Honor Judge Barris 
presiding. | 

This is an action of debt, brought under the statute, by 
the plaintiff, as endorsee of a sealed note, bearing date 
October 19th, 1841, for $300, payable six months after 
date ; which was given in this State by Daniel Jones, to 
the defendant, Taylor, and by Taylor endorsed to James 
Owens, and then by Owens endorsed in Virginia to the 
plaintiff, before the note became due, in payment of a 
debt which Owens owed the plaintiff. 
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On nil debet pleaded, the case was this: The obligor, 
Jones, was indebted to Owens in the sum of $300, and 
executed the note therefor, but made it payable to Tay- 
lor, in order to get his endorsement as additional securi- 
ty. Jones and Owens requested Taylor to endorse the 
note, but he refused; and then Owens told him that his 
endorsement would not make him liable for the money 
mentioned in the note, but he wished it-in order to enable 
him, Owens, to pass it off; and thereupon, Taylor, being 
an unlettered man, did endorse the note to Owens, who 
then carried it to Virginia, and endorsed it to the plaintiff. 

The counsel for the defendant thereupon insisted, that 
as his endorsement had been fraudulently obtained with- 
out consideration, the plaintiff could not recover, though 
he took the note bona fide from Owens, because the plain- 
tiff was not a purchaser for a valuable consideration, but 
took the note in payment of a pre-existing debt from 
Owens to him. 

The counsel further insisted, that the plaintiff could 
not recover, because the endorsement was made to him 
in Virginia, and he had not shewn that the note was ne- 
' gotiable and would pass by endorsement by the laws of 
that State. 

The Court refused to give the instructions, and directed 
the jury that the plaintiff was entitled to their verdict. 
The jury found for the plaintiff, and from the judgment, 
the defendant appealed. 


A. Moore, for the plaintiff. 
No counsel! for the defendant. 


Rerrix, C. J. As it would be impossible for a pur- 
chaser to ascertain all the latent defects or equities, that 
might be set up against a bill or note, it was early found 
indispensable to the credit of negotiable instruments to 
hold, that a person, who takes them bona fide for a valu- 
able consideration, before they are due, and without 
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notice of their infirmity, is not affected by the failure or 
the want of a consideration, or even a fraud between 
previous parties, but may recover the money due thereon. 
This has been long held in this. State, Black v. Bird, 1 
Hay. 273 ; and it is needless to cite other authorities, as 
every treatise on Bills and Notes thus lays down the doc- 
trine. The only exceptions are founded upon the positive 
enactments of statutes, which forbid the making of cer- 
+ tain contracts, and declare the securities void: as, for 
example, gaming and usurious contracts. Those the law 
must of necessity hold void in the hands of the most in- 
nocent ; otherwise, the statutes would always be evaded 
by assignments. But that is altered in this State, as to 
usury, by the act of 1842, c. 2; and, with the exceptions 
of that character, the rule is uniform. It may, probably, 
be found, that receiving negotiable paper, merely as a 
security for a pre-existing debt, will not make the creditor 
a purchaser, as he gives up nothing therefor, unless there 
be a stipulation for forbearance as a new consideration, 
or the like. We donot, however, enter into that question. 
We believe that it has been always understood in this 
State, that taking paper in payment of a precedent debt, 
constitutes a purchase of it for value. What is a valua- 
ble consideration? It is generally defined to be a benefit 
to one party, or labor or loss on the other ; and they both 
concur in this case. For the holder gives up his debt on 
one man, as the price of a debt on another transferred to 
him, and the former debtor of the holder pays his debt 
therewith, and gets up the securities by which he had 
before been bound. We are not aware of any cases to 
the contrary in England, or in any respectable Courts of 
this country, except some in New York at one period, 
which were opposed to those that were earlier. and 
others that are more recent. Notwithstanding those in- 
termediate decisions, not being, indeed, those of the Court 
of Errors, Chancellor Kent, in the latest edition of his 
valuable Commentaries, sec. 44, p. 80, lays the rule down, 
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as we hold it here, and in conformity with his own pre- 
vious opinion, judicially delivered in Bay v. Coddington, 
5 John. C. C. 54, that a pre-existing debt is a valuable 
consideration to sustain a note in the hands of an en- 
dorsee, who will hold it, unaffected by any equities, if he 
take it without notice of any facts which implicate its 
validity as between the prior parties. He is fully sus- 
tained therein by the cases on which he relies, and par- 
ticularly, by the elaborate reasoning and review of all © 
the previous adjudications on the subject, to be found in 
the case of Brush v. Scriiner, 11 Conn. Rep. 388, and 
that of Swift v. Tyson, in the Supreme Court of the United 
States, 16 Peters’ Rep. 1. Those decisions seem to us 
conclusive of the point, and relieve us from the necessity 
of entering into a further discussion of it. 

Upon the other point, the opinion of the Court is also 
against the defendant. As the note’ was made in this 
State, and is not expressed to be payable at any particu- 
lar place, and is negotiable by our law, that property, it 
would seem, became inherent in it as a part of its nature, 
so as, perhaps, to make it negotiable every where. But, 
if that be not so, it is, at all events, negotiable in every 
country, whose laws do not forbid it. Therefore the onus 
was on the defendant to shew the law of Virginia, if that 
makes it unlawful to negotiate these notes made in ano- 
ther country, which are negotiable by the law of the coun- 
try of their origin: for no such want of comity can be 
presumed in one sister State towards another. But if 
such an endorsement would not be sustained in a forum 
of Virginia, in deference to the law of the place of 
the origin of the contract, and also of the place of its 
performance, yet clearly such an endorsement must 
by our Courts be understood to have been made in refer- 
ence to the law of this State, and, therefore, be held to 
entitle the holder toa remedy here against all persons, 
who here became parties to the instrument. But the case 
of Dela Chaumette v. the Bank of England, 2 Barn. and 
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Adolp. 385, thus decides the point, as a mere matter of 
construction. of the statute of Anne, and is directly appli- 
cable here, as our acts of 1762 and 1786 are taken from 
the English statute. It was there held, that on a note 
made in England, and transferred in France, the holder 
might have an action in England, although by the law of 
France it was not negotiable there. The words of the 
Acts do not restrict the negotiability to any particular 
place, and their object is to enlarge the credit and circu- 
lation of paper of this kind; and therefore the Courts of 
the State ought to uphold the fair transfer of it any 
where, as advancing the policy of the statutes as well as 
conforming to the original nature of the contract. 


Per Curiam. Judgment affirmed. 


SAMUEL F. PATTERSON vs. WILLIAM H. MARTIN & AL. 


One partner made an advance of $808 12 cents to the firm, and took a 
memorandam therefor in the shape of a note sigued by the other partner 
and payable te the first. Afterwards the firm was dissolved, and no actual 
account of the partnership being taken, the partner, who had made this 
advance, agreed to take a certain amount as his share, and the other part- 
ner was to take all the remainder of the effects of the firm, and also ‘to 
pay all the debts due from the firm.” Held, that by this settlement, the 
partner, who made the advance, was precluded from claiming the sum ad- 
vanced as one “of the debts of the firm.” 


Appeal from the Superior Court of Law of Wilkes 
County; at the Fall Term, 1845, his Honor Judge Prarson 
presiding. 

The case was as follows: On the first of October, 
1837, the plaintiff and the defendant, Martin, entered into 
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partifership as Merchants in Wilkesborough, with a capi- 
tal of $6000 ; whereof the plaintiff put in $4000, and Mar- 
tin the residue. The business was to be continued five 
years, unless sooner dissolved by consent. In October, 
1839, the plaintiff advanced for the use of the firm the 
sum of $808 12, and Martin gave him a memorandum 
thereof in the form of a note of “ Pattersom& Martin,” 
to the plaintiff. for the money. On the 9th of January, 
1840, the parties agreed by articles to dissolve the part- 
nership upon the following terms: Patterson was to take 
certain merchandize (some of which had been ship- 
wrecked and had not arrived) at certain rates on the cost, 
to the amount of $6000, and if, upon an inventory thereof, 
it should not amount to that sum, the deficiency was to 
be made up by any debts due to the firm, which he, Pat- 
terson, might select ; and Martin was to have all the res- 
idue of the effects of the firm, of whatever kind, consist- 
ing of notes, accounts, judgments, county claims and pro- 
perty of every other description, amounting as per inven- 
tory, to the sum of $17,000, or thereabouts—he, Martin, 
further agreeing and obliging himself “to pay all the 
“ just debts and liabilities of whatever kind so ever, now 
“ due or owing by the firm of Patterson and Martin, within 
“two years thereafter, and to indemnify and save harm- 
“less the said Patterson, against loss or damage on ac- 
“count of the debts or liabilities of the said firm.” 

On the same day, Martin and the other defendants, as 
his sureties, entered into a bond to Patterson, in the sum 
of $12,000, in which, after reciting the agreement for a 
dissolution, on the terms above mentioned, the condition 
was, that it should be void in case Martin should perform 
the agreement on his part, and pay all the debts and 
liabilities of the said firm within two years thereafter, 
and indemnify and save harmless, the said Patterson from 
the same, according to the tenor and effect of the said 
agreement on the part of Martin. 

The plaintiff was compelled to pay #veral debts of 
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the firm, w hich he demanded from Martin, and also the 
payment of the sum of $808 12, advanced by him in Oc- 
tober, 1839, as before mentioned; and, Martin having 
failed to pay the same, the plaintiff brought this suit in 
July, 1844, on the bond, suggesting as breaches, the non- 
payment of the said sum of $808 12, and also the other 
sums so paid to certain creditors of the firm. On the 
pleas, of conditions performed and no breach, the jury 
found for the plaintitl, and assessed his damages to the 
sum of $3782 18, subject to the opinion of the Court 
upon the point, reserved on the foregoing facts, whether 
the said sum of $808 12 constitutes a debt of the firm, 
within the meaning of the said bond: judgment to be 
entered for $3782 18, if the opinion of the Court was in 
the affirmative, and, if in the negative, the damages to 
be reduced to $2683 44. 

The Court was of opinion with the defendants on the 
point reserved, and gave judgment for $2683 44: and 
the plaintiff epgeated. 





Badger and Boyden, for the plaintiff. 
Dodge, for the defendant. 


Rurrw, C. J. The manner of closing this partnership 
was so loose, that it is probable one of the parties may 
have had this sum in his mind as still being due, and not 
the other, so that the former may, with a good conscience, 
demand payment, while the latter may, in equally good 
faith, refuse it. But, from the terms of the agreement of 
dissolution, and the circumstances of the case, the Court 
is of opinion, that the $808 12 is not legally to be con- 
sidered as continuing to subsist as a debt of the firm. It 
constitutes a part of the plaintiff’s interest in the joint 
effects, and it must, consequently, be supposed to have 
been included in the demands on those effects, for which 
the plaintiff took a part of them, to the value of $6000. 
On what account did the plaintiff get that sum? In or- 

15 
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der to entitle him to that now in dispute, he must say, 
that the $6000 was for his stock and profits exclusively. 
But how is that shewn? If it had been declared so ex- 
pressly in the articles, or if it could be seen, that a state 
of the firm had been made up, and that upon it there 
would be due to the plaintiff about that sum, for his part 
of the capital and the gains, then this sum might appear 
to be still due, as a debt for an extra advance of money. 

Indeed, a state of the firm, if truly made, must have 
shewn this as an outstanding debt, with the others. But 
nothing of the kind was prepared. It appears, indeed, 
that an inventory of the debts to the firm and of the 
other effects, (except the merchandize,) had just been 
taken ; but it is obvious, that was a mere list of debtors, 
and of the amount of the debts on their face, and it did 
not ascertain the good and bad debts, and compute the 
true value. It was not an estimate of the assets of the 
concern, or an account of the respective partners in com- 
pany. ‘This is put beyond doubt, by the fact-stated in the 
articles, that the goods, in which the plaintiff was, as far 
as they would go, to be paid the $6000, had not been in- 
ventoried, nor their value determined. No list of the 
debts owing by the firm, appears to have been taken. 
The conclusion, then, seems certain, that this was a bar- 
gain for a dissolution without striking a balance, and at 
a venture on each side. The inference follows, that 
when the plaintiff took out of the common property 
$6000, for his share, it was for his whole share thereof, 
and not merely for his original stock and a conjectural 
profit. The memorandum given to the plaintiff by his 
partner, can make no difference in law. It is only one 
evidence of the advance, and is no better than an entry 
in the books to the plaintiff’s credit. We suppose that 
this sum of $808 12 was, of course, to the credit of his 
account ; and the difficulty is to distinguish and say, that 
the $6000 did not extinguish that credit, as well as one 
for the plaintiff’s original share of the capital. In fine, 
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when the plaintiff, one of the partners, took a large sum, 
exceeding all his advances of every sort, and took it 
without computing either profit or loss, and without say- 
ing on what accounts in particular he received it, the 
legal conclusion must be, that it was meant to cover his 
entire share, and extinguish every demand he had on the 
effects of the firm; for one item of his demand can be 
no more said to survive than another. Therefore, al- 
though third persons might have debts against the firm, 
the partner, thus provided for on a dissolution, could 
not be said to have them. . 





Per Curtam. Judgment affirmed. 


THOMAS A. PERSON, Ex’r. &c. ce. THOMAS T. TWITTY. 


Where a father had made a parol gift of slaves to a daughter, and afterwards 
died, leaving a last will and testament, by which he only devised lands 
and appointed executors, but made no disposition of his personal property ; 
Held, that this was not such an intestacy, as was meant by the proviso of 
the act of 1806, Rev. Stat. ch. 37, sec. 17, that the daughter therefore ac- 
quired no title to the said slaves as an advancement, in the case of an iu- 
testacy, and the executors were entitled to recover them from her or her 
assignees, 

The cases of Richmond v. Vanhook, 3 Ired. Eq. 581, Hurdle v. Elliatt, 1 
Ired. 176, and Brown v. Brown, 2 Ired. Eq. 309, cited and approved. 


Appeal from the Superior Court of Law of Franklin 
County, at the Fall Term, 1845, his Honor Judge Serris 
presiding. 

This was an action of detinue for certain slaves, in 
which the defendant pleaded non-detinet. On the trial, 
the following statement, as a case agreed, was submitted 


to the judgment of the Court. 
The negro slaves mentioned in the plaintiff’s writ and 


. 
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declaration, were > the property of the late Pr esley C. Per- 

son, who by parol gave the saine to his daughter Mary C. 

wife of William C. Montgomery, and delivered the same 

to the said William, who continued in the possession 

thereof until after the death of the said Presley C. Person, 

in February, 1845; and, a judgment being entered 

against the said Montgomery, at the instance of one of 
his creditors, execution was issued thereon, the slaves 

were taken by the Sheriff and sold; and at the sale the 

defendant became the purchaser, took possession, claim- 

ing the slaves as his own, and so continues to hold them. 

The said Presley C. Person left a will in- writing, which 

after his death was duly proved, and the plaintiff, one of 
the executors therein named, duly qualified as such, the 

other executor therein named being dead. The will of 
the testator disposed only of his real estate, the personal 

estate being entirely undisposed of. It is insisted by the 

defendant, that the said Presley C. Person died intestate 

within the meaning of the proyiso to the 17th section of 
the Revised Statutes, ch. 37; inasmuch as the said will 

is, at most, only a devise of the testator’s lands, and does 

not bequeath any of his personal estate. While the 

plaintiff insists that the said Presley C. Person died tes- 
tate, within the meaning of the said proviso; because the 

proviso contemplates only the case of an absolute intes- 

tacy, as to any of his estate, whereas, the mere appoint- 

ment of an executor is a disposition by the testator of 
all of his personal estate. And it is agreed, if the opinion 

of the Court shall be for the plaintiff, judgment for the 

slaves, to-wit: Jacob of the value of $500 and Ritter of the 

value of $700, and $37 50 cents for the detention, and for | 
the costs, shall be for the plaintifl—otherwi ise judgment 

to be entered for the defendant. 

Upon the consideration of this case agreed, his Honor 
declared himself to be of opinion for the plaintiff, and 
judgment was entered accordingly. From which judg- 
ment, the defendant appealed, 


= 
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Saunders and Gilliam, for the plaintiff. 
Badger and W. H. Haywood, for the defendant. 


Rurrin, C. J. In the recent case of Richmond v. Van- 
hook, 3 Ired. Ey. 581, the opinion of the Court was given, 
that the proviso to the third section of the Act of 1806 
had, in its purview, only the case of a total intestacy. 
In that opinion, and in what was said upon the point in 
the case of Hurdle y. Elliot, 1 Ired. 176, there has been 
an entire concurrence between the four Judges who have 
last sat in the Court; and it is not known that any one, 
who ever sat here, entertained a doubt on it, excepting 
only from what fell, as a dictum, from Judge Lenver- 
son, in Stallings v. Stallings, 1 Dey. Eq. 298. It seems 
manifestly impossible te apply the proviso to a case of 
partial intestacy. A parol*gift of a slave cannot be 
called an advancement for the purpose of making it a 
good gift, unless, also,. it is to be treated as an advance- 
ment, by bringing it iato hotch-pot. This last is the 
distinguishing property inherent in an advancement. It 
was not meant, by the act of 1806, to change the law of 
distribution at all; neither in a case of total nor partial 
intestacy. So far from that, it expressly refers to the 
law of distribution, and makes it, as then existing, regu- 
late, as an advancement, the parol gift, that was the sub- 
ject on which the proviso operated. Now, the statute 
of distribution only makes gifts to children by an intes- 
tate, in his life-time, advancements; and the intestate 
there spoken of, is unquestionably one, who is wholly so. 
That is perfectly settled. Cowper v. Scott, 1 Pr. Wms. 
119. Edwards vy. Freeman, 2 Pr. Wms. 440. Then, a 
father makes a will, and there is a residue not disposed 
of by it, neither a gift in the will, nor one by deed or 
otherwise, is to be’ accounted for in the distribution of 
the residue ; not the legacy, because the Act only speaks 
of gifts in the father’s life-time ; and not the other gifis, 
because the Act speaks of gifis by an “ intestate,” with- 
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out qualification, and, further, because the law could 
not intend that a gift by a father, in one mode, should be 
brought into hotch-pot, while a gift by him, in another 
mode, should not; since, if it were so, it would prevent 
that equality between children, which the law means to 
establish, where the father has not himself created an 
inequality. If, then, this were a gift of any thing else 
but a slave, or if it were a gift of a slave by deed, the 
donee would hold the thing given, and also have an equal 
share of the personalty not disposed of, as one of the 
next of kin; for such a case is not within the statute of 
distributions, properly speaking, but the division is made 
by equity, upon its maxim of equality, and the statute 
is taken for a guide, only in ascertaining the persons 
who may share; and they take, as if the residue had 
been actually given to them in the will. Walton v. 
Walton, 14 Ves. 318. Brown y. Brown, 2 lred. Eq. 309. 
It follows, necessarily, that & gift of a slave by parol 
cannot be within the Act, when there is a will, because 
there is no mode of making the donee account for it as 
an advancement; for it is impossible the Legislature 
should mean to exclude him from.a share of the surplus, 
while a donee of slaves by deed. or of any other thing 
without deed, and a donee by the will, would be admit- 
ted. On the contrary, the proviso merely meant, that 
the gift in writing, ax provided for in the body of the 
Act. and a parol gift followed by possession of the child, 
until the death of the parent, should stand on the same 
footing as advancements in the division of the estate not 
disposed of by the parent. Therefore, if the parol gift 
be not so made, as to render it an advancement which is 
to be accounted for, it cannot be an advancement at all. 

The peculiar provisions of the will in this case, cannot 
alter the law. Although the testator only directs a sale 
of land, and applies the proceeds of the sale to his debts, 
and does not dispose of his personal property expressly, 
yet he does so, by implication of law. He did not die. 








estate. By appointing executors, he gives the whole to 
them, for the payment of his debts, and then for division 
among his next of kin, as the Court of Equity may di- 
rect ; that is to say, equally. If this child had held by 
deed, he could not have been compelled to bring the 
slave into hotch-pot ; and, consequently, the gift by parol 
never became effectual, and the property vested in the 
executors. 


Per Curiam. Judgment affirmed. 


DAVID L. WRIGHT, Adm'r. &c. va. SAMUEL ROBERTS, Adm'r. &c. 


Where a debtor has been arrested on a ca. sa. and given bond for his appear- 
ance at Court under the insolvent debtors’ Act, and the sureties surrender 
him and he is ordered into custody, the committitur isin execution, and 
the Sheriff has no power to discharge the debtor out of prison, of his own 
will, and without the order of the Court. 

The act of 1777, ch. 118, sec. 11, Rev. St. ch. 190, sec. 20, alters the law, as 
it was under the Statute 4 Ed. 3, by giving the action of debt for escape 

the executor of the Sheriff, as well as to the executor of the creditor. 

The case of Williams v. Floyd, 5 Ired. 649, cited and approved. 


Appeal from the Superior Court of Law of Rocking- 
ham County, at the Fall Term, 1845, his Honor Judge 
Dick presiding. 

This was an action of debt against the Sheriff of Rock- 
ingham, for the sum of $285, for the escape of one John F. 
Lane. It was*rought originally against the Sheriff, and 
upon his death revived against his administrator. It was 
tried upon the plea of nil debet; and, on the trial, the 
plaintiff produced the record of his suit and judgment 





120 SUPREME COURT. 


Wright ®. ‘Roberts. ign 


against Lane in Rockingham County Court; a ca. sa. re- 
turned cepi corpus, and a bond with sureties executed for 
the debtor’s appearance to take the benefit of the Act for 
the relief of insolvent debtors. By the record, it further 
appeared, that at the return of the ca. sa., the sureties 
for Lane surrendered him in discharge of themselves in 
open Court, and that on the prayer of the plaintiff, he 
was committed by order of the Court into the custody of 
the Sheriff of the County, who, thereupon, took Lane 
again into actual custody. The plaintiff then proved by 
a witness, that the order was made, and the Sheriff took 
Lane into his custody about noon, and that in the evening 
of the same day, the said Lane was going at large. 

The defendant then proved, that, before he let Lane at 
large, one Joseph Washburn, in open Court, entered into 
a recognizance, “ whereby he acknowledged himself in- 
debted to the plaintiff in the sum of $560, to be void on 
condition, that John F. Lane make his personal appear- 
ance at the next term of this Court, and stand to and 
abide by the order and judgment of the Court.” 

The defendant thereupon insisted, that Lane was not 
committed to his custody as in execution ; and, secondly, 
that, if he was, he was entitled to be let at large upon 
the security of Joseph Washburn’s recognizance. But 
the Court refused so to instruct the jury, and directed 
them, that, if they believed the witnesses, the plaintiff 
was entitled to a verdict. Verdict and jaidgment for the 
plaintiff, and the defendant appealed. 


No counsel for the plaintiff. 
Kerr and Morehead, for the defendant. 


Rvurriy, C. J. It is very clear, that the committitur to 
the Sheriff was in execution, and could be in no other 
way. The debtor had been already arrested on aca. sa., 
and discharged out of custody upon giving bond with 
sureties. - The sureties surrendered him, according to the 
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power given to them in the 9th section of the insolvent 
act; and the question is, in what manner and for what 
purpose, when the creditor prays him in custody, is he 
to be deemed in custody? Certainly, not in mesne pro- 
cess, for there is none such in the case; and therefore he 
must be in on the execution, and there remain under 
‘the order of the Court, uhtil a full and fair disclosure 
of his effects, and his discharge upon taking the oath 
of insolvency after the necessary notice, according to 
the 10th and. 11th sections of the act. That seems to be 
the clear meaning of the statute, and so the Court held 
in Williams v. Floyd, 5 Ired. 649. It follows, that the 
Sheriff had no power to enlarge the debtor out of prison, 
of his own will, and without the order of the Court. If, 
indeed, he might have done it at all, he could not in the 
way he did. The act requires a bond, with good and 
sufficient sureties, conditioned for the debtor’s appearance 
at the Court, to which the execution shall be returnable ; 
and in each particular this security is different. 

It is to be noted, that the act of 1777, c. 118, s. 11, 
alters the law, as it was under the statute, 4 Edw. 3, 
by giving this action against the executor of the Sheriff, 
as well as to the executor of the creditor. 








Per Curiam. Judgment affirmed. 


WILLIAM L. CHESSON vs. JOHN C. PETTIJOHN. — 


Where one consideration is mentioned in a deed, and others referred to, 
though not specified, the latter may be proved by parol. 
The case of Jones y. Susser, 1 Dev. and Bat. 452, cited and approved. 


Appeal from the Superior Court of Law of Washing- 
ton County, at the Fall Term, 1845, his Honor Judge 
Manty presiding. 
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Chesson v. Pettijoha. 





This was an action of covenant, brought by the plain- 
tiff against the defendant, upon a covenant of quiet en- 
joyment, contained in a deed from the defendant to Frank- 


lin F. Fagan, for an undivided half of a Tract of Land 
on the Roanoke river. The consideration recited in the 


deed, was more than sufficient to cover the amount of 
damages claimed in this suit. The plaintiff, after pro- 
ducing in evidence the conveyance from the defendant to 
Fagan, shewed a deed in trust from Fagan to David C. 
Guyther, reciting the consideration of one dollar and the 
indebtedness of the said Fagan to divers persons, amount- 
ing to about four thousand dollars, as the consideration 
of the conveyance, by which deed the said land and other 
real and personal estate were conveyed in fee to Guyther, 
as a trustee for the benefit of the creditors of Fagan. 
Guyther, the trustee, conveyed the same fund by a deed 
to the plaintiff, in which it was recited that the deed was 
made “ for the consideration of one dollar and for other 
considerations me thereunto moving.” The plaintiff then 
shewed a valid title to the same land, outstanding in the 
heirs at law of one Enoch Rayner, by whom he had been 
evicted previously to the commencement of this suit. 
The plaintiff offered to prove, that, in addition to the con- 
siderations, mentioned in the deed from Guyther to him, 
he paid the sum of $625, by crediting that amount upon 
a judgment he had against Fagan. This evidence was 
objected to, on the part of the defendant, but was received 
by the Court. The evidence then proved, that other land, 
besides that conveyed by the defendant to Fagan with 
warranty, was conveyed by the deed from Guyther to 
Chesson, and there was conflicting evidence of the nature 
of that, which was conveyed by the defendant to Fagan, 
which it is unnecessary to state. The defendant’s coun- 
sel insisted, thatthe deed from Guyther to Chesson shewed, 
that Chesson had obtained the title to the land, which 
was sold to Fagan, under an execution sale of the property 
of Fagan, previously to the conveyance from Guyther to 
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him ; and that, therefore, the consideration paid by Ches- 
son when he took the deed from Guyther, constituted no 
part of the consideration, which was paid for the title ; 
and that, if it did, recovery for a larger amount than the 
pecuniary consideration mentioned in the deed to the 
plaintiff, could not be effected. 

His Honor over-ruled the objection, and directed the 
jury to assess damages for the plaintiff, not exceeding the 
considerations paid by him—that these damages should 
be commensurate in amount with the value of the premi- 
ses, conveyed by the defendant to Fagan, from which the 
plaintiff had been evicted. 

There was a verdict for the plaintiff, and a rule for a 
new trial, on the ground of improper testimony, admitted 
to prove the considerations in Guyther’s deed to Fagan. 
The rule was discharged, and judgment being rendered 
for the plaintiff, the defendant appealed. 


Heath, for the plaintiff. 
A. Moore, for the defendant. 


Danie, J. The defendant obtained a rule for a new 
trial in this case, because the Court permitted the plain- 
tiff to prove by parol, that the consideration of the con- 
veyance of the land from Guyther to him, was for more 
than one dollar. The consideration, mentioned in the 
deed, is-one dollar, “ and for other considerations hereunte 
moving.” In Jones vy. Sasser, 1 Dev. and Bat. 452, this 
Court said, that if one consideration is specified in the 
deed, and others referred to in general terms, it is compe- 
tent to shew them forth in evidence. We think that the 
testimony was properly admitted, and that the judgment 
must be affirmed. 


Per Curiam. Judgment affirmed. 
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HANCOCK & AL. 


It is a well-established rule, that the loss or destruction of a conveyance 
may be proved by a party to the suit, as a ground for letting in, to the 
jury, the secondary evidence of a copy, or other inferior evidence. 

But the Court never intended to relax the general rule, that the best evi- 
dence must be produced, beyond the plain necessity of the case, or where 
it did not appear clear, that the higher evidence was not accessible to the 
party. 

The loss must therefore be proved by the person, in whose possession the 
conveyance is presumed to be. 

But if a party, who is, prima facie, presumed to have possession of the 
original deeds of his grantor, because he bought with special warranty» 
swears that he never did have the originals, his evidence is not sufficient 
to establish the loss, as the presumption is, in that case, that the grantor 
has them, until rebutted by such grantor’s oath. 

The cases of Blanton v. Miller, 1 Hay. 4; Park v. Cochran, Ibid, 410; 
Nicholson v. Hilliard, 2 Murp. 270, and Smith v. Wilson, 1 Dev. and 
Bat. 40, cited and approved. 


Appeal from the Superior Court of Law of Chatham 
County, at the Fall Term, 1845, his Honor Judge Dick 
presiding. 

This was an action of ejectment, in which the plaintiff 
declared on the demises of John O’Rorke and Elizabeth 
his wife, John Louis Guthrie, and Joseph Harper. On 
the trial, the plaintiff gave in evidence, a grant made in 
the year 1788, to one William Finley, and a certified 
copy of a deed made in the same year to one Samuel 
Guthrie, and proved that Samuel Guthrie died about 
forty years ago, leaving three children—William Guth- 
rie, John W. Guthrie, and Elizabeth Guthrie, his heirs 
at law; that the said William Guthrie died many years 
ago, leaving two infant daughters, who shortly afterwards 
died unmarried and without issue; that afterwards, in 
the year 1821, the said John W. died, leaving the said 
John Julius Guthrie, then an infant of tender years, his 
only child and heir at law, and that more than twenty 
years ago, the said Elizabeth intermarried with the said 


s 
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John O’Rorke. The plaintiff then gave in evidence, a 
power of attorney, by which the said John O’Rorke, and 
Elizabeth his wife, and the said John Julius Guthrie, ap- 
pointed Robert W. Haywood their attorney, to sue for 
and take possession of all lands belonging to them in 
Chatham County, and to sell and convey to Joseph Harp- 
er, one of the lessors of the plaintiff, the premises men- 
tioned in the declaration, which he did, by deed dated the 
22d of March, 1843. This last deed contained only a 
covenant of special warranty against the grantors and 
their heirs, and those claiming or to claim under them. 
The defendant objected to the admissibility of the copy 
of the deed from Finley to Samuel Guthrie. Upon this 
objection being made, the said Joseph Harper swore that 
the original was not in his possession or power, and that 
it never had been—that, when he purchased the land of 
Haywood, the attorney of the other lessors, he received 
from him the copy now produced, and which he then 
supposed to be the original deed ; that he did not discover , 
it was only a copy, until the ‘last term of the Court; that 
he then requested Haywood to search for the deed; that 
he, himself, had endeavored to find it, by enquiring of a 
person, with whom Samuel Guthrie was well acquaint- 
ed, and used to transact business respecting his lands, 
but could not discover it. Mr. Haywood being also 
sworn, deposed that, when he received the power of attor- 
ney, he received also from the parties, as he supposed and 
as they alleged, all the papers relating to their lands, and 
amongst others, the said copy, which at the time was 
supposed to be an original deed; that the contrary was 
not discovered till the last term of the Court; that since 
then, he had applied to Mr. O’Rorke and his wife, and 
with them had searched their papers for the deed, but it 
could not be found, and he had no doubt the deed was 
either lost or destroyed; that John Julius Guthrie lad 
entered early in life into the naval service, and was still 
an officer in the navy, and absent from the State; that 
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he had written to the said Guthrie, and had procured a 
friend to apply personally to him, for information on the 
subject, and had received for answer, that he had no such 
deed, and knew nothing of it; that the said Guthrie was 
on his way to this State since the last term of the Court, 
when he was met at Norfolk by orders from the Depart- 
ment, which compelled him to go to sea; but that he, 
Haywood, had not made any personal application to the 
said Guthrie. The plaintiff also called Mr. Gunter, the 
Register of the County, who produced the Register’s book, 
containing the Registration, corresponding exactly with 
the copy. By the book and the copy, it appeared that the 
deed was proved before Judge Williams, on the 21st of 
June, 1788. Mr. Gunter also deposed, that he had made 
diligent search for the deed in his office, and it was not 
to be found. The copy was, on its face, a very old paper, 
and was certified by John Thompson, who was the Regis- 
ter many years ago. 

The defendant’s counsel still insisted that the plaintiff 
had not sufficiently accounted for the non-production of 
the original, and moved for a non-suit: His Honor re- 
served the question, and a verdict having been rendered 
for the plaintiff, the Court, upon the matter reserved. set 
aside the verdict, and directed a non-suit to be entered. 
From this judgment, the plaintiff appealed. 


Badger, for the plaintiff. 

Mauly and McRae, for the defendant. 

Rvurris, C. J. It.is a well established exception to 
the general rule, which requires the production of the 
original, as the best evidence, that the loss or destruction 
of an original deed of conveyance, may be proved to the 
Court by the party to the suit, as a ground for letting in, 
to the jury, the secondary evidence of a copy or other 
inferior evidence. The cases, cited by the plaintiff’s 
counsel show, that the exception was early allowed in 
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this State. Blanton v. Miller, 1 Hay. 4. Park v. Coch- 
ran, Ibid. 410. Nicholson v. Hilliard, 2 Murp. 270. In 
the later case of Smith v. Wilson, 1 Dev. and Bat. 40, the 
principle of those cases was explained and fully recog- 
nised ; and, moreover, a decision by the Supreme Court 
of the United States cited, by which it appears probable, 
that the same exception is held to be law throughout this 
country. Taylor v. Riggs, 1 Peters, 591. The registry 
laws, whieh prevail universally, we believe, in the United 
States, tend very much to diminish the danger of imposi- 
tion under these decisions. 

But the Courts have never lost sight of the sound gen- 
eral rule, nor intended to relax it beyond the plain neces- 
sity of the case, or where it did not appear clear, that 
the higher evidence was not accessible to the party. 
Hence, the same old cases require, that the destruction or 
loss of the supposed deed should be proved by the oath of 
the person in whose custody it is to be presumed it is, 
and that the party to the suit should swear that he has 
it not in his power, and does not know where it is. 
Nothing less can raise a reasonable belief in the mind of 
the Judge, that the instrument is not in the party’s power ; 
that is to say, either in his possession, or that of some 
person from whom its production could be coerced. One 
person cannot swear for another, that he has not the 
deed. There are, here, three several demises, and the 
verdict is taken generally for the plaintiff; and only one 
of the lessors of the plaintiff, Harper, made an affidavit, 
and he states, merely, that he never had the original 
deed, and does not know where it is. To the same effect 
is the statement of the attorney in fact of the other les- 
sors. He can only say, that he was informed by his 
principals, that they did not know where it was, and that 
he believed from that information, that the deed was lost. 
But, although the witness may so believe upon such in- 
formation, the Court cannot judicially declare it upon 
the strength of such declarations, inasmuch as they were 
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not made on oath. The cases require that those persons 
should swear for themselves. But it would make no dif- 
ference, even if Harper's were the only demise. It is 
true, inasmuch as the conveyance to him is with special 
warranty, that he is entitled to the original, and, there- 
fore, presumed, in the first instance, to have it. His oath, 
consequently, is, prima facie, sufficient to prove the less, 
as it is indispensable for that purpose. But when he 
swears, that in fact he did not receive it from the persons 
from whom he purchased, who had the right te the cus- 
tody of it before him, the presumption then, remains, that 
those persons have it, until rebutted by their oaths. 
Therefore the Court agrees with his Honor, that the ab- 
sence of the deed from Finley to Guthrie was not suffi- 
ciently accounted for; and the judgment must be af- 
firmed. 


Per Curiam. Judgment affirmed. 


DEN ON DEMISE OF RICHARD DAVENPORT & AL. vs. JO- 
SEPH WYNNE. 


A covenant by one for himself and his heirs to stand seized to am use in fu- 
turo, as for instance, on his death, is good in law. 

A., by deed poll, in consideration of love and affection, conveyed to his son 
B. and grand-son C. certain lands, with the usual habendum and tenendum 
clause, and then follow these words—* and furthermore, we, the said B. 
and C., their heirs and assigns, are not to interrupt the said A. during his 
life-time on the said premises, by them terms I have hereunto set my hand 
and seal, &c.” Held, that this was a coveuant by A. for himself and his 
heirs to stand seized to the use of B. and C. and their heirs on his death, 
and that therefore the statute of Jimitations could not commenee running 
against B. and C. and their heirs until the happening of that event. 


Appeal from the Superior Court of Law of Tyrrell 
County, at the Fall Term, 1845, his Honor Judge Manty 
presiding. 
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~ On the trial of this action of ejectment, the plaintiff 
shewed title in his lessors, Thomas Weatherly, Jun. and 
Thomas Weatherly, son of John, under a deed from 
Thomas Weatherly, Sen. executed in January, 1821. It 
was admitted that the defendant was in possession. 

The defendant relied upon a color of title and seven 
years actual occupation of the premises in dispute, be- 
tween the years 1828 and 1839. Thomas Weatherly, Sen. 
died in the latter part of the year 1838... It was admitted 
that Thomas Weatherly, the son of John, was protected 
by infancy from the operation of the statute of limitations, 
and that a moiety of the lands had been heretofore recov- 
ered in his behalf; but it was insisted that, under the 
deed of January, 1821, the grantees would have a right 
of possession, at least against all except the grantor him- 
self, and that Thomas Weatherly, Jun. being under no 
disability, was barred by the possession of the defendant. 

A verdict for the plaintiff was submitted to, subject by 
agreement to be set aside and judgment for the defendant 
to be entered, as upon a non-suit, in case the Court should 
think, in construing the deed of 1821, the said Thomas 
Weatherly, Jun. was barred by the statute of limitations. 

The following is a copy of all the parts of the deed ma- 
terial to be recited in this case : 

“This indenture, made the day and year of our Lord 
between Thomas Weatherly, Sen. of the County of Tyr- 
rell, of the one part, and Thomas Weatherly, Jun. and 
Thomas Weatherly, son of John, of the other part, wit- 
nesseth:. The said Thomas -Weatherly, Sen. as well for 
and in consideration of the good will and love and affec- 
tion, which Ihave and beareth unto the said Thomas 
Weatherly, Jun. my son, and..Thomas Weatherly, my 
grand-son, as also the better maintenance and preferment 
of the said Thomas Weatherly, Jun. and Thomas Weath- 
erly, my grand-son, hath given and granted, aliened, en- 
feoffed and confirmed unto the said Thomas Weatherly; 
Jun. and Thomas. Weatherly, my grand-son, all that mes- 
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suage, &c.” (here the land is described) “ containing one 
hundred acres more or less, to be equally divided between 
Thomas Weatherly, my son, and Thomas Weatherly, my 
grand-son,” (here follow some limitations in case of the 
death of the grantees without issue) “ and all the estate, 
right, title, interest, property, claim and demand whatsoev- 
er, of him the said Thomas Weatherly, Sen. of, in, and tothe 
said messuage, tenements. land and premises, and every 
part and parcel thereof, with the appurtenances, and all 
deeds and writings concerning the said premises, now only 
in the hands and custody of the-said Thomas Weatherly, 
Sen. or which he.may get or come by without suit in law. 
To have ani to hold the said messuages or tenements, 
lands and premises hereby given and granted, or men- 
tioned, or intended to be mentioned, given and granted 
unto the said Thomas Weatherly, Jun. and Thomas Weath- 
erly, my grand-son, their heirs and assigns ;” (then follows a 
clause of warranty) “and furthermore, we the said Thom- 
as Weatherly, Jun. and Thomas Weatherly, my grand- 
son, their heirs and assigns, are not to interrupt the said 
Thomas Weatherly, Sen. during his life-time on the said 
premises, by them terms, I have hereunto set my hand 
and seal, this 14th of January, 1821. 
THOMAS WEATHERLY, (Seal.)” 


The Court was of opinion that the deed in question did 
not contain a reservation to himself by the grantor of a 
life estate, or indeed any estate whatsoever in the land, 
but was at most a mere engagement on the part of the 
grantees, upon accepting the deed, that they would not 
molest the grantor in his occupation. The Court was, 
therefore, of opinion, that the statute of limitations began 
to run, as against Thomas Weatherly, Jun. with the be- 
ginning of the defendant’s occupation, and that the said 
Thomas was barred by the statute. 

In conformity to this opinion, a judgment, as upon a 
non-suit was rendered, and the plaintiff appealed. 





DECEMBER TERM, 1845. 131 


—— NN 


Davenport v. Wynne. p 








——— 


Heath, for the plaintiff. 
No counsel for the defendant. 


Danytret, J. In construing the deed mentioned in the 
case, the Judge was of opinion, that Thomas Weatherly, 
Sen. covenanted to stand seized of the land, to the use 
of his bleod relations, the lessors of the plaintiffs; and 
that the possession was immediately transferred to the 
use, by force of the statute of uses: And that, therefore, 
the statute of limitations began to run, by the adverse 
possession of the defendant, in the year 1828, which be- 
ing continued for more than seven years, under a colour 
of title, before this action was brought, tolled the entry 
of the lessors of the plaintiff We do not agree with his 
Honor. It seems to us, that it is a covenant by Thomas 
Weatherly, Sen., for him and his heirs to stand seized to 
an use, in futuro, to-wit: on his death. Such a cove- 
nant is good inlaw. Doe v. Whittingham, 4 Taunt. 20. 
Roe v. Traumars, Willes, 682,2 Wilson, 45. The follow- 
ing clause in the deed poll, made by the covenantor, in- 
duces us to say, that the use to the covenantets, was to 
be a future one ; “ And, furthermore, we the said Thomas 
Weatherly, Jr. and Thomas. Weatherly, (my grand-son,) 
their heirs and assignees, are not to interrupt the said 
Thomas Weatherly, Sen., during his life-time, on the said 
premises. By them terms, | have hereto set my hand and 
seal.” The deed is obviously one executed by a person 
inops consillii. It is ungrammatical and inartificial from 
beginning to end ; and in the clause quoted, the language 
changes the person of the speaker four times. But being 
a deed poll, the covenantor in truth is the only speaker. 
And the plain meaning is, that he declares, that although 
he covenants to stand seized to the use of his son and 
grand-son, he is not to be so seized during his life, but 
that, for that period, he is to stand seized to his own use. 
That is the obvious intention of the parties; and there- 
fore, it is to govern in the construction of the deed.. The 
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covenantees never before had a right of entry, for it did 
not exist until the death of the covenantor; as the use 
then sprung to them, and the statute then executed the 
possession to it, and converted it into a legal estate in 
fee, if there was, at that time, any person seized of an 
estate of inheritance to serve the use. The inheritance, 
in the mean time, remained in the covenantor, his heirs 
and assigns, who were to answer to the precipe of others, 
and perform the feudal duties, until the use sprung up for 
the benefit of the covenantees. Watkins on Convey. 145. 
An use can never be turned into a legal -estate by force 
of the statute, unless there be a person, at the time the 
use springs up, seized of an estate in the lands to serve 
the said use. 1 Saunders on Uses, 231. And there must 
also be privity of estate; for he who comes in, in the 
post, as the lord by escheat, a disseisor, abator, intruder ; 
or one who comes in paramount the person limiting the 
use, as a disseisee, or a person entering for a condition 
broken, shall not be subject to the use. And there must 
also, it seems, be a privity of person, for a purchaser 
without notice of the use, shall not hold charged with the 
future use. 1 Fearn. 479. Watkins, (ed. by Preston,) 
141. Cornish on Uses, 130,1 Co. 122,139. But this last 
principle or doctrine, (privity of person,) says Mr. Pres- 
ton, is only applicable to trusts, as distinguishable from 
uses, and possibly to future uses, to arise by means of a 
covenant to stand seized, or a bargain and sale, as dis- 
tinguished from a conveyance to uses. -[bid. It is stated 
in this case, that the defendant is in possession under a 
colour of title ; but it is not stated how, or from whom, 
he derived his title: it may be, that he, by an innocent 
conveyance, derived it from Thomas Weatherly, Sen., 
his heirs or assigns ; if he did, he is privy in estate with 
the original person, who was seized to the future use of 
the covenantees. It may be, that he is also privy in 
‘person, that is, had knowledge of the future springing 
use to the covenantces? if he is placed in this situa- 
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tion, he cannot be heard to raise, in his defence, the act 
of limitations, but the future use in the covenantees 
would be so knitted to his seizin, as that the statute 
would operate and execute the said use when it arose. 
It may be, that the defendant derives his colour of title 
in the post, and then he, of course, can never be con- 
sidered to be seized to the use of the present lessors of 
the plaintiff. But, like every other person, who sets up 
the statute of limitations, it laid on the defendant to shew 
the facts which put it in motion. So, likewise, if he claims 
any benefit from being a disseisor, he must establish clear- 
ly that he was a disseisor ; for the Court ought not at any 
time to presume a disseisin, and much less will it be done 
now, when we know that seldom, if ever, any other mode 
of conveyance is used than an innocent one, operating 
under the statute of uses. We think, therefore, the judg- 
ment should be reversed, and judgment should be entered 
for the plaintiff on the verdict. 


Per Curiam. Judgment reversed, and judgment for the 
plaintiff. 


JOHN LIGON, ADM’R. OF GREEN W. LIGON os. JEREMIAH 
DUNN. 


In an action on a bond, one, who is an obligor, but who is not a party to the 
action, may be examined as a witness for the defendant, his co-obligor ; 
and more especially, when the defeudant had executed a release to the 
witness. 

A plea of accord and satisfaction to an action on a bond, is not good, unless 
it avers an acquittance under seal. 

The acceptance by the obligee of a bill of exchange, in discharge of a bond, 
will, in an action on the bond, support the plea of payment. 

The case of Maffitt v. Gains, 1 Ired. 158, cited and approved. 


' Appeal from the Superior Court of Law of Wake 
County, at the Fall Term, 1845, his Honor Judge Serriz 
presiding. : 
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This was an action of debt on a single bond, in which 
the defendant relied on the plea of payment. There was 
a verdict for the defendant, on which, judgment was 
pronounced, and the plaintiff appealed. The case is pre- 
sented by the following bill of exceptions : 

Be it remembered, that, on the trial of the issues be- 
tween the parties aforesaid, before the Honorable Tuomas 
Sertie, Judge as aforesaid, the plaintiff produced, proved 
and gave in evidence, a writing, obligatory of the de- 
fendant and one Allen D. Dunn, dated 20th February, 
1836, whereby they became bound to pay Green W, Ligon, 
the plaintiff's intestate, six months after the date thereof, 
one thousand dollars. 

And thereupon, the defendant, in support of his plea 
of payment, offered to prove, that in the month of May, 
1836, the said Allen D> Dann procured in Mobile, from a 
Bank there, a Bank check or draft on the Merchants’ , 
Bank of New York, for one thousand dollars, and sent 
the same to the defendant, for the purpose of discharging 
the said bond; that the said check was received by the 
defendant, and by him, in the month of June following, 
was delivered to the said Green W. Ligon, in payment of 
the said bond, and was by the said Green so received and 
accepted, and that the said Green afterwards, on the 20th 
of the same month of June, negetiated the said draft or 
check with one Richard Smith. at par, and received the 
«ash therefor; whereupon, the plaintiff objected to the 
said proof, because, if made, it would not establish a pay- 
ment, but an accord and satisfaction only, and therefore 
was inadmissible and irrelevant under the defendant’s 
plea of payment; which objection his Honor overruled, 
and allowed the said proof to be offered, and the plaintiff; 
by his said counsel, exeepted. 

Amongst other witnesses then called by the defendant, 
was the said Allen D. Dunn, to whom the defendant had 
executed and delivered a full and general release, when 
the plaintiff’s counsel objected that the said Allen, al- 
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though: released by the said defendant, was not a compe- 
tent witness in his behalf in support of the said plea, but 
the Judge overruled the said objection and allowed the 
said Allen to be sworn and examined, and the plaintiff, 
by his said counsel, excepted. 

And thereupon the defendant, having proved the said 
matters by him so offered to be proved, the plaintiff’s 
counsel prayed the Judge to instruct the jury, that the 
matters so proved did not support the said plea of pay- 
ment, and that the jury should find the issue joined thereon 
against the defendant, which instruction the Judge refused 
to give, but on the contrary, instructed the jury that the 
said matters did support the said plea, and that they 
ought to give their verdict on the said issue for the defen- 
dant ; to which refusal and the instruction so given, the 
plaintiff, by his said counsel, excepted. 
- And at the request of the plaintiff’s said counsel, the 
said Judge did sign and seal this bill of exceptions, con- 
taining the said several matters and the exceptions so 
taken as aforesaid, pursuant to the statute in such case 
made and provided, on ‘the said first Monday after the 
fourth Monday of September, 1845. 

oe THOS. SETTLE, (Seal 7. 
W. H. Haywood, for the plaintiff. 
Badger and Saunders, for the defendant. 


Nass, J. ‘We concur with his Honor on all the points, 
to which the plaintiff has excepted. Allen Dunn was a 
competent witness. Although an obligor to the bond, on 
which the action is brought, yet he is no party to this 
suit. If the plaintiff fail, it leaves him still open to his 
action, and if he succeeds, he might be liable to the de- 
fendant, either for contribution or for costs. But the re- 
lease removes that difficulty, and renders him a competent 
witness, being entirely without any interest in the matter, 
except his responsibility to the plaintiff. This point is 
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directly decided it in the case of Magite v. Gains, 1 Ired. 
158. 

We see no error in the receiving of the evidence rela- 
tive to the Bank draft, nor in the charge as to its effect. 
We think the evidence was both relevant and sufficient 
to sustain the issue on the plea of payment. The objec- 
tion on the part of the plaintiff cannot be sustained. The 
evidence could not have supported the plea of accord and 
satisfaction. If it could not avail the defendant, under 
that of payment, it could not avail him at all, under any 
other. The action.is on a specialty—a bond for the pay- 
ment of so much money. It is a rule in pleading, that as 
the plaintiff’s action must have all things that are neces- 
sary and essential. to support it, so the defendant’s bar 
must be substantially good, and, if the gist of the bar be 
bad, it is not cured by a verdict in favor of the defendant. 
At common law, a single bill could not be discharged by 
payment alone ; the obligation still remained in force, for 
it could be dissolved only by an instrument of as high 
character as itself. Hadem ligamine, quo ligatur, was 
the maxim of the common law. Plgtt on Covenants, 
591. If, then, a defendant to a suit, on such a bond, had 
pleaded payment, without setting forth an acquittance, 
and the jury had found a verdict for him, he could have 
had no judgment; because: the acquittance being the 
gist of the plea, it was bad without it. 2 Tidd’s Pr. 921. 
6 Coke, 43. And the rule is the same in pleading accord 
and satisfaction; and for the same reason, it must be 
pleaded to be by deed. Platt on Covenants, 592. 2 
Will. 86. Preston v. Christmass. That was an action 
of debt on a single bill ; the plea, accord and satisfaction. 
The plaintiff demurred, and for cause of demurrer shew- 
ed, that the plea did not set forth it was by deed. On the 
argument, the Court sustained the demurrer, and say— 
“ This being an action of debt, on an obligation without 
any condition, satisfaction must be pleaded by deed.” 
They rely upon 6th Coke, 43. 
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The common law, as to the plea of payment, remained 
until the fourth year of the reign of Queen Anne. In 
that year, the right to plead payment to such a bond was 
established by an act of Parliament. The 12th sec. of 
that act gives that plea. Before the passage of that 
statute, the aequittance under seal was the discharge ; 
the money paid, the consideration for it. The statute of 
Anne, however, makes no mention of the plea of accord 
and satisfaction ; it still remains as at common law, and 
must be pleaded with an acquittance. Here, there was 
no acquittance ; the defendant could not have pleaded 
accord and satisfaction, and could avail himself of the 
matters in discharge, only under the plea of payment, 

, and that under the statute of Anne. The evidence, then, 
was pertinent to the issue joined under the plea of pay- 
ment. Was it sufficient to sustain the plea—did the mat- 
ters found, amount to a payment of the bond? We think 
they did. The bond is a single one, dated the 20th Feb- 
ruary, 1836, and payable six months thereafter. In the 
month of June, before the obligation became due, the de- 
fendant, with a view to its discharge, transferred to the 
plaintiff a Bank draft, which was received by him in 
payment of it, and, in the course of a few days, the holder 
negotiated it at par, and received the cash, in amount 
equal to the bond. Why is this nota payment? A pay- 
ment, it is said by Mr. Stephens, vol. 2d, p. 716, may be 
made in money or its equivalent. And Mr. Chitty, in his 
treatise on contracts, 750, states that payment may be in 
in money or in goods, when the latter are received at an 
agreed value. Thus if A. hold a bond on B. for $100, 
and the latter deliver to the former a horse, valued by the 
parties at that sum, and the horse is received in discharge 
of the obligation, it is a payment, although the horse may 
die the day after the delivery.. Payment may be made, 
also, in a bill of exchange, or a promissory note, though 
the receipt of neither is in itself a payment, for neither 
is money. But if received, and the creditor do not use 

18 
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the necessary diligence to get it paid, the defendant will 
be discharged. 2 Steph. Pl. 232, and the cases there re- 
ferred to. When, at the time of the transfer, it is agreed 
between the parties, that the draft shall be received ‘in 
payment, it will discharge the debt, as a payment. 
Mayer v. Nias, Ist Bing. 311. Chit. on Con. 767. And 
that whether the creditor receives any money upon it or 
not, provided the note or draft be, what it purports to be, 
genuine, and there be no fraud. 2 Starkie, 186. Nor is 
it necessary to show in so many words, that the creditor 
did-receive it as payment. In the case from Ist Bingham, 
the agreement was inferred from cireumstances. The 
action was brought by the plaintiff, as assignee of a bank- 
rupt, against the defendant, to recover the value of goods 
sold and delivered, and which were to be paid for in cash. 
A brother of the bankrupt called on the defendant for 
payment, who paid him some money and a dishonored 
bill, upon which the bankrupt was acceptor. This the 
brother at first refused to take, but upon its being thrown 
down by the defendant, he took it up and carried it to the 
bankrupt, who received and never returned it. The Court 
observed—“ Was the bill accepted in payment? It was 
thrown down and perhaps rejected, but it was then taken 
up and carried to the bankrupt, who retained it: it was 
therefore a payment.” 

But the case before us does not rest simply upon ie 
fact, that the draft was received in payment by the plain- 
tiff; there is this additional and most important one. 
The plaintiff actually received the full amount in cash. 
It is true, the money was received by him before the bond 
fell due, and it was not, strictly speaking, a payment at 
that time. The bond does not, by its terms, authorise a 
payment before the 20th of August. The money, when 
received by the plaintiff, was received to his own use, 
and when the bond came te maturity, the money being 
in his hands, the obligation was discharged. 


Per Curram. Judgment affirmed. 
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JOSEPH GREEN vs. JACOB COLLINS, Adm’r, &c. 


The Superior Courts, when an appeal is taken to the Supreme Coart, should 
only state so much of the evidence as raised a question of law at the trial, 
and thea the opiaion prayed and given thereon, with simplicity and pre- 
cision. A report of the whole trial below, is out of place in the case to be 
sent to the Supreme Coyrt. 

Where a devise or bequest is, ahr coniry devises and bequests, ‘all the re- 
mainder of my estate I leave to my wife Elizabeth, to be divided among 
my children as she thinks proper,” and she is appoiated executrix of the 
testator’s will—Held, that no beneficial interest passed to her, by this be- 
quest or devise, in the remainder so disposed of, but she only took it in trust 
for the benefit of her children and to be divided among them. 

The Court before whem the case was tried, erred in declining te advise the 
jury, unequivocally, as te the proper construction of the will, upon which 
construction a material questien in the cause necessarily arose. 

Only those things, in which a person has a beueficial iaterest, are assets, and 
not those which he holds in trust for another. 

An agreément between counsel, that, im an action at law agaiast an execu- 
tor or administrator, the jury may inquire as to equitable as weil as legal 
assets, must be inoperative at \aw, asthe Court cannot assume a jurisdic- 
tion which the law dees net confer ; and, moreover, there is an essential 
distinction between the mature and application of lega! and equitable assets. 

A Court of Law knows nothing of trusts, except se far as they are brought 
within its jurisdiction by statate. 

An executor or admiaistrator is not answerable in a Court of Law, as for a 
devastavit in relation to equitable assets, unless so far as these are affected 
by the Act of 1836, Rev. Stat. ch. 46, sec. 22. ; 

If an executor or administrator refuse to call upon the trustee of a legal es- 
tate, the equity ef which is alleged to be in their testator or intestate, the . 
only tribunal te decide upon the default is a Court of Equity. 


Appeal from the Superior Court of Law of Lincoln 
County, at the Fall Term, 1845, his Honer Judge Pearsow 
presiding. 

This was an action of debt upon a bend of the defen- 
dant’s intestate. The case sent up to this Court is very 
minute in its statement of the evidence on the trial and the 
opinions of the Judge on the various points raised by the 
counsel. But as the Supreme Court has, in giving its 
opinion, stated more succinctly all the material evidence 
and the points insisted on, so far as principles of law were 
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up. The question was on the liability of the defendant 
for assets, which, it was alleged, he had of his intestate. 
A verdict having been rendered for the plaintiff, in pur- 
suance of the charge of his Honor, judgment was rendered 
accordingly, and the defendant appealed. 


Badger and Beyden, for the plaintiff. 
Gaion and Alexander, for the defendant. 


Rurrix, C. J. The record sets forth, apparently, a re- 
port of the whole trial, including all the evidence, and 
all the views his Honor thought it proper to submit to the 
jury in his charge, with reasons assigned to the jury for 
entertaining the opinions delivered to them. It would be 
much better to state only so much of the evidence as 
raised a question of law at the trial, and then the opinion 
prayed and given thereon, with simplicity and precision. 
That is the mode provided in the Rey. Statutes, c. 31, s.. 
103, which is taken from the St. 13, Ed. 1; and it would 
greatly promote the convenience of the Judges who pre- 
side at trials and the appellate Courts, to adhere to it. 
This Court does not enter the original judgment, arid 
therefore cannot consider a motion for a new trial; and 
- a report of the whole trial is out of place in the case to 
be senttous. Our province is to enquire, merely, whether 
there was any error in law committed on the trial, by re- 
fusing a proper instruction when prayed for, or giving an 
improper one. Hence, it is only necessary or proper to 
put down what one or the other party complained of and 
excepted to; and, to do that with directness, in the affir- 
mative or the negative, so that it may be distinctly known 
what error is alleged, and the parties not be surprised by 
decisions in this Court on points different from those in- 
tended. We have so often experienced inconveniences 
from this canse, that we deem it proper to present the 
subject to the attention of the gentlemen of the bar, and, 
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7 Green v. Collins. 
especially, to our brethren who preside on the circuits. 
A party has no right to ask the Judge to go beyond the 
matter of his exception in drawing up the case; and 
certainly, all dissertations to the jury upon a doctrine of 
the law at large, are out of place in an exception, since 
the matter, for the consideration of this Court, is the in- 
struction refused or given, as applicable to the particular 
case in hand, and nothing more. 

As we collect from the report set out in the record, the 
dispute is of this nature. The action is debt on a bond 
against the administrator, with the will annexed, of Tim- 
othy Chandler, deceased, and the defendant pleaded plene 
administravil, and no assets ultra. The plaintiff endea- 
vored to charge the defendant with certain slaves as as-— 
sets; which consisted of two classes—one of them made 
up by a woman, named Sue, and her son Phil; and the 
other, of a woman, named Maria, and several of her 
children. None of the slaves were ever in the actual 
possession of the defendant, and consequently he was 
not, prima facie, chargeable with them. But the coun- 
sel of the parties had previously agreed in writing, that, 
if by any Suits against any of the persons, who had pos- 
session of them, the negroes could be made liable for the 
debts of Chandler, they should be considered liable to the 
plaintiff’s recovery in this action: it being the object of 
the parties to try the question of assets in its broadest 
sense. The effect of this agreement the Court under- 
stands to be, that the defendant is to be liable in the same 
manner, as if the negroes were actually in his possession. 
In other words, the decision turns upon the question, 
whether the negroes were the property of Chandler at 
his death, so as to constitute a part of the assets for the 
payment of his debts. 

The case, as to Sue and Phil, appears to be as follows. 
In 1804, Arthur Graham, after devising some of his land 
to two of his sons, and giving a negro to a sister, and 
some small legacies to other persons, made in his will the 
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following bequest: “All the remainder of my estate I 
leave to my wife Elizabeth, to be divided amongst my 
children as she thinks proper ;” and he appointed his wife 
executrix and his son John executor thereof. The widow 
took possession of the residue of the estate, which con- 
sisted in part of a number of slaves; and before the year 
1814, she appointed to several of the testator’s children 
certain slaves under the will, though to what particular 
value to each, or in the whole, does not appear; and the 
appointees took them into possession. Ona the 24th of 
September, 1814, Elizabeth, the executrix, and Timothy 
Chandler, with whom she had before inter-married, made 
« further allotment of slaves among the five remaining 
‘children of Graham, assigning certain negroes to each of 
them in severalty and conveying the same: to one of 
them, to the value of $1200; to three, to the value of 
$900, each; and to the fifth child, to the value of $700. 
This distribution was made in a writing, headed as fol- 
lows: “ A division of negroes belonging to the estate of 
Arthur Graham, deceased”; and, after setting forth the 
names and values of the negroes allotted to the five chil- 
dren respectively, comes this entry : “To Timothy Chand- 
ler and Elizabeth Chandler, the negroes Frank, old Sue, 
and young Sue, and 300 acres of land, $1000.” At the 
foot of the statement is the following declaration and 
covenant, under the hands and seals of Chandler and his 
wile: “ We, Timothy Chandler and Elizabeth Chandler, 
bind ourselves to make up to the above named heirs, 
property to make the negroes valued to the above heirs 
to the value of $1000, out of the estate of;Arthur Gra- 
ham, deceased.” From that period until his death in 
1832, Chandler had possession of the said negroes, old 
Sue and young Sue, and the negro Phil is the son of one 
of those women; and, after Chandler's death, Mrs. Chand- 
ler continued in possession of them until after this suit 
was brought, when she conveyed him to one of her 


daughters. 
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Upon the foregoing facts, after some dissertation upon 
three various constructions, of which the will of Arthur 
Graham was supposed to be susceptible, and after stating 
an inclination to adopt the construction, that the widow 
took an absolute estate in all the property, with an ex- 
pectation of the testator, that she would divide with her 
children, that is to say, by keeping for herself such part, 
and giving to them such parts as she thought proper, his 
Honor finally deelined giving the jury any opinion on the 
will. And he stated that he did so, because, “ if the jury 
were satisfied, that as far back as 1814, Mrs. Chandler 
made a division with her children, giving them all a 
share, which they have enjoyed, and keeping for her 
share Sue and the other property, and this claims of hers 
had been acquiesced in, and the property kept by the hus- 
band as his own, up to his death, then Chandler had, ei- 
ther by the will, or by these subsequent circumstances, a 
good title to the negroes, and they would be asset in the 
defendant’s hands.” The jury found their value as assets. 

The Court is of opinion, that there was error, both in 
declining to advise the jury of the legal meaning of the 
will, and in leaving it to the jury to find, that in 1814 any 
thing was kept by Chandler and wife, as her share of 
her former husband’s estate, that is to say, for her own 
benefit, and as her property, otherwise than as given in 
_ the will. 

We cannot but understand, that the defendant insisted 
to the Court, that, by the true meaning of the will, Mrs. 
Chandler got no beneficial interest in the residue, and 
prayed an instruction accordingly.. Certainly, that ques- 
tion arose directly in the cause, as it concerned the title 
to the negroes, which the plaintiff contended were assets 
of Chandler. Therefore, the party had a riglit to the 
opinion of the Judge on it ; and, to be useful to the jury, 
it should have been given unequivocally, either in the 
affirmative or negative. Indeed, the proper construction 
was very material to the point, on which the Court did 
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leave the case to the jury; for, if, under the will, Mrs. 
Graham took nothing for herself, it would require some 
new consideration to authorise the position, that, by divi- 
ding some of the negroes among some of her children, 
she acquired an estate to her own use in those which she 
kept undivided. Now, the construction of the will seems 
to admit of no doubt. The counsel for the plaintiff in the 
argument here admitted, that the authorities on the point 
could not be resisted. The whole legal interest is cer- 
tainly given to Mrs. Graham. There are no words nor 
implication to cut her estate down to one for life. But 
it is equally clear, that she takes as trustee of the whole. 
There are no words, which give her any thing for a period 
to her own use ; while there are express words, that she 
takes for the use of her children. It is simply the case 
of a testamentary gift of land and negroes to A. to be di- 
vided between B. and C. as A. may think proper. It is 
difficult to state a plainer trust. The gift is to Mrs. Gra- 
ham, to divide. No terms could be more explicit. Then, 
among whom is she to divide? “ Amongst my children,” 
says the testator; and not amongst my children and my 
wife. The words, therefore, create an express trust, 
which carries the capital and the profits, until a division, 
to the children, in such proportions as the mother may 
appoint. To language so unequivocal, it is vain to op- 
pose suppositions, that, as the testator ought to have pro- 
vided for his wife, and as he left it to her discretion to 
make a division among their children, therefore he might 
have intended to leave it also in her discretion to keep a 
part or all for herself. If he had such an intention, it is 
‘ not te be found in the will; but the contrary, very plainly. 

Then, as Mrs. Graham was not entitled to any share of 
the estate for herself, what is there, on which it could be 
left to the jury to find, that in 1814 there was a division, 
in which any thing was allotted as her share, to hold af- 
terwards for herself, instead of holding upon the trusts of 
the will? As far as the Court can perceive, there is 
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nothing whatever. It does not even appear, that she or 
her second husband then preferred such a claim. No 
controversy about her rights under the will is shown 
between her and her children, and, consequently, there 
could be no compromise—much less is one established 
affirmatively, as is incumbent on one who insists on 
Chandler’s title, as acquired by division. It is possible, 
that she might have claimed a distributive share and 
dower, upon the principle of the decision in Miller v. 
Chambers, which is mentioned in Craven v. Craven, 2 
Dev. Eq. 341, wherein it was held, that a widow, to whom 
the husband left nothing by his will, might thus claim, 
' though she did hot dissent from the will. But there is 
no évidence of a claim of that kind, more than of the 
other. There is nothing but an apportionment among 
some of the children, according to the will. Several of the 
children were not even parties to it, which shows. that it 
could not have been a compromise of the nature suggest- 
ed. Now, unless the contrary appear, it is presumed that 
the executrix and trustee still held in that character the 
property, which had not been divided; and, as it had 
been originally divisible, that it was still divisible among 
the children. And that seems to have been the actual in- 
tention in this case; for the agreement at the foot of the 
allotment is express, that the sum of $1000 is to be made 
up to each child, “ out of the estate of Arthur Graham, 
deceased ;” and it is not stated, that there was any such 
estate, except the three negroes, and the land then re- 
tained by Mrs. Chandler and valued at $1000. It was, 
therefore, erroneous to submit the enquiry to the jury, 
without evidence relevant to it. Consequently, Sue and 
Phil were not assets of Chandler; for, if his legal in- 
terest had not terminated with his life, they would, yet, 
not have been assets, because only those things, in which 
a person has the beneficial property, are assets, and not 
those which he holds in trust for another. Deering v. 


Torrington, 1 Salk. 79. 
19 
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The question concerning the slave Maria aad her chil- 
dren, is next to be considered. She and a girl named 
Peggy, were, in March 1824, purchased by Mrs. Chand- 
ler, in the absence of her husband, at the price of $670; 
which was then, and afterwards, paid in securities and 
cotton belonging to Chandler. By her directions, the bill 
of sale was made to her son William Graham, in order, 
as they said, to keep Chandler, who was‘a drinking old 
man, from spending the property. The negroes went im- 
mediately into Chandler’s possession. In 1827, William 
Graham proposed to sell Peggy to one of his sisters, and, 
upon her requiring that Chandler should join in the bill 
of sale, ~ “ye “it is not necessary as the negroes are 
William’s;” but he did join in the deed. At the same 
time, as one witness stated, Chandler said, that “ he owed 
William Graham $600 by notes, and that he would let 
him keep the two girls for the debt, and because he had 
not got a full share in the division of his father’s estate, 
and his mother had lived on the land willed to him.” 
William Graham also then said, he would let his mother 
keep Maria and her children as long-as she lived. The 
witness saw no notes, and did not know that any had 
ever been given. Another witness stated that transac- 
tion differently, and said that Chandler had sold Peggy to 
one Lewis Graham, and the latter let William Graham 
have her. It appears by the division of September 1814, 
before mentioned, that William Graham was one of the 
children who got negroes to the value of $900. 

The foregoing is the substance of this part of the case. 
Upon it, the Court left it to the jury to find, whether the 
purchase of Maria by William Graham was to his own 
use, or in trust for Chandler. And upon the supposition, 
that he took the bill of sale in trust for Chandler, the 
Court instructed the jury: first, that Chandler could not 
give his equitable interest in the negroes to William Gra- 
ham, except by deed of gift; meaning, we suppose, by 
writing signed and attested according to the act of 1806; 
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and that he could not sell the negroes to him, without a 
bill of sale or an actual delivery: And, secondly, “ that 
at the death of Chandler, it was the duty of his admin- 
istrator to reduce the negroes into possession, and call 
for the legal title; and, as the negroes were in the pos- 
session of Chandler at his death, the administrator could 
not say the legal title was in another, nor, that he could 
not be charged with the value in a suit at Jaw, upon the 
ground that they were not legal assets, but only such as- 
sets as could be recovered in equity—for it was his duty, 
having the negroes in possession, to call in the legal title, 
and, not having done so, he was liable for the value as 
assets, under the agreement of the counsel.” 

This instruction the Court holds to be erroneous also. 

We do not understand the agreement referred to as 
meaning any thing more, than that the defendant should be 
charged with slaves as-assets, though out of his posses- 
sion, provided they would, if in his possession, be assets 
in this action. In other words, it was not intended to 
open the enquiry in this suit, whether the defendant did 
not hold equitable assets, and, if he did, that he should be 
liable therefor, as if they were legal assets. We suppose 
his Honor had the sarhe understanding of the agreement, 
inasmuch as he held, that the value of the negroes was 
legal assets, either because the defendant was estopped, 
by the possession of his testator, to deny that the legal 
title was in him, or because his failing to call in the legal 
title amounted to a default, which made him liable at 
law. But if the meaning of the parties should be mista- 
ken by us, and it really was, that upon this trial, equita- 
ble as well as legal assets should be the subject of enquiry, 
then the agreement must be inoperative at law, inasmuch 
as the Court cannot assume a jurisdiction, which the law 
does not confer. Equitable assets do not differ from those 
that are legal in the circumstance, that the consideration 
of them belongs to different Courts, more than in the other 
property of being administered upon principles essentially 
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different : legal assets being applied according to the dig- 
nity of the debts, while there is no precedence among 
debts as to equitable assets. Consequently, our enquiry 
is, whether Maria and her children, if actually in the 
hands of the defendant, would be assets in this suit at law. 

The Court is of opinion, that they would not be. It is 
very probable, that a Court of Equity would declare the 
purchase to have been made with the funds of Chandler 
and in trust for him. It would be hardly possible for 
William Graham, when called to answer, to deny it. 
But assuming that to be the fact, that trust would not be 
the subject of legal cognizance in a proceeding of this 
kind more than in any other. A Court of law knows noth- 
ing of trusts, except so far as they are brought within its 
jurisdiction by statute. For example, it is a common 
method of defrauding creditors, for a debtor to convey- 
property upon a trust for himself; and to prevent fraud, 
the Court is obliged to hear evidence of the truth. But 
that is not for the purpose of executing the trust or giv- 
ing the creditor the benefit of it, but merely to determine 
the intent of the conveyance, and avoid it under the St. 
13 Eliz. But the St. 29 Car. II, c. 3, and our act of 1812, 
make land, of which another is seised or possessed in 
trust for a debtor, liable to be taken in execution, and 
provides that the purchaser shall get the estate of the 
trustee as well as the interest of the cestui-que-trust. The 
consequence of that enactment is, that, to certain purposes, 
the Oourts of law are obliged to enquire of the trust—its 
existence and extent. But the acts, as far as yet quoted, 
extend only to the case of an elegit or fiert facias execu- 
ted. Therefore, when the cestui-que-trust died, before 
execution, his interest descended in equity and would not 
become assets at law in the hands of thé heir or executor, 
merely upon its liability to execution against the person 
from whom it descended or came. For it was necessary, 
by. distinct clauses. in the acts, te provide expressly, that 
certain trusts descended should be legal assets. Now, in 
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the St. 29 Car. II, the beginning of the 10th section makes 
the trust of a term as well as of a freehold subject to exe- 
cution ; yet, when it makes trusts assets, it confines them 
to trusts in fee-simple descended to the heir ; and even as 
to them provides, s. hl, that the heir shall not be charge- 
able by reason of any plea, or any default, or any other 
matter, to pay out of his own estate; but execution 
shall be sued of the estate, so made assets in his hands 
by descent, in the same manner as it is to be at the 
common Jaw, when, the heir pleading a true plea, judg- 
ment is prayed against him thereupon. Thus is ex- 
hibited in a remarkable degree, the ease with which, 
while the creditor is secured, the heir is protected from 
injury. For, as it may be difficult for him to establish 
the trust, and impossible for him to do it speedily, he is 
not obliged personally to do it for the benefit of the 
creditor ; but the latter is at liberty to go against the trust 
itself, or the land, out of which he alleges it is to arise, 
and then he and the person seised, as he says, may con- 
test the question of trust or no trust. In other words, the 
act gives the creditor of the ancestor remedy tn rem only, 
and does not involve the heir in the litigation with the 
alleged trustee. Now, the liability of executors is dif- 
ferent from that of the heir; for an executor cannot con- 
fess specific assets in hand, and require the creditor to 
take his judgment and execution against them; but, to 
the value of the assets found, the executor may be made 
liable de bonis proprits. Therefore, with proper caution, 
the St. 29, Car. does not interfere with the trust of a 
term coming to an executor, and make that legal assets ; 
for, besides the difficulty on a jury to try the question of 
trust or no. trust, which in many cases is very nice, wherein 
conveyances are held upon the most artificial equity to 
be but securities, there may be, in every case almost, de- 
lays in getting in the legal title, so as to enable the ex- 
ecutor to sell the estate to advantage. Therefore, the 
English statute, which is confined to lands, carefully 
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omits to interfere with the liability of an executor of the 
cestui-que-trust of a term, while it makes the land de- 
scended from the cestui-que-trust in fee to the heir, though 
not the heir himself, liable to the creditor. Now,inouract 
of 1812, the experiment is tried, of extending the liability 
to be sold under execution to a trust of goods as well as 
lands. But that is only so far as to authorize the trust of 
goods to be sold under execution against the cestui-que- 
trust himself, and does not alter the law, which previously 
determined their character, as assets in the hands of the 
executor. It is probable, that, by the latter part of the 
first section, the writer might have intended to convert 
the trust of goods into legal assets, since there is a 
strange confusion of terms, and the words convey some 
intimation of such an intention. But upon examination, 
it is found that the act is only, that “if any cestui-que- 
trust shall die, leaving a trust in fee simple” (not even a 
term,) “to descend or come to his heir, or executor, such 
trust shall be deemed and is thereby declared to be legal 
assets in the hands of such heir or executor” : thus using 
the very words of the St. 29, Car. II, as to the subject, 
out of which the trust arises, namely, a fee simple, and, 
therefore, including land only, and then adding “ execu- 
tor or administrator”—which, in that connexion, is sense- 
less. It is true, the Legislature, becoming aware of the 
inefficiency of the act in this respect, supplied the omis- 
sion in 1836, by providing in the Rev. St. c. 46, s. 22, that 
if any cestui-que-trust shall die, leaving any equitable in- 
terest in any estate real or personal, which shall come to 
his executor, every such equitable interest shall be per- 
sonal assets in the hands of the executor, for the benefit 
of creditors. Every person, much versed in the subject, 
will readily perceive the difficulties in administering this 
late enactment. A jury and Court of Common Law, be- 
fore whom the alleged trustee cannot be called to his 
oath, will probably be found very incompetent to deter- 
mine the existence, extent, and value of all equitable in- 
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terests in chattels, so as to know how to charge the ex- 
ecutor. Take for example, the cases of Hauser vy. Lash, 
2 Dev. and Bat. Eq. 212, and of Lash v. Hauser, 2 Ired. 
Eq. 489, in the former of which the trust was denied al- 
together by the mortgagee and executor of the intestate, 
and only established after a tedious litigation ; and, in the 
latter of which, the equitable interest of the intestate, 
after having been established in the former suit, was duly 
applied as equitable assets, to the debts. But if that had 
been legal assets, it would have been lost forever to the 
creditors ; for after a verdict at law upon the question of 
assets, it necessarily follows, that the parties are con- 
cluded, and there can be no relief in equity in respect to 
legal assets. At law, the issue, when joined, is to be 
tried at once and finally ; while in equity, the assets will 
be the subject of account from time to time, and applied 
as got in; and if there be, or be supposed to be, an equi- 
table interest, directions may be givef to institute proper 
proceedings to determine it. It is to be feared, then, 
that the only course by which executors can keep them- 
selves secure, will be to sell all such equitable interests, 
as they stand; and the consequence will be, that they 
will always be sold under the disadvantage of the trust 
being denied, or the amount of the incumbrance being 
disputed, and they will therefore yield neither creditors 
nor legatees any thing. It is highly probable, we are 
apprehensive, that it will turn out, that the statute re- 
quires practical impossibilities from Judges and juries. 
But, however that may be, it is unquestionable, that the 
act of 1836 does convert these interests into legal assets ; 
and they, of course, retain that character, although it 
may, in particular instances, be necessary to seek an ac- 
count of them, and satisfaction in a Court of Equity. 
Nevertheless, this case is not affected by that act, since 
Chandler died in 1832, when the act of 1812 was the 
only modification of the common law. Therefore, if this 
were an express trust, the assets would not be legal, and 
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be chargeable to the defendant in this action. ‘hat the 
trust was a secret one, and created with the purpose of 
keeping off Chandler’s creditors—supposing him te have 
known and assented to it—makes no difference, as it did 
not arise upon a conveyance by Chandler of his own 
property, buf upon a purchase for him. Gowing v. Rich, 
1 Ired. 553. It would be impossible to hold, independent 
of the express enactment in 1836, that these slaves were 
legal assets, for that would, in truth, make a trustee an 
executor de son tort, if he took possession of recovered 
the property from a wrong doer, after the death of the 
cestui-que-trust, while, on the other hand, he would be 
guilty of a breach of trust by not preserving the property. 
Something of this sort seems to have been in the mind 
of his Honor, and hence he had to treat the defendant as 
being guilty of a devastavit in not getting in the trustee’s 
title, and for that default hold the defendant liable for 
the value of the negroes. But that is manifestly erro- 
neous. No doubt, an executor, who omits to get in and 
dispose of a trust fund, violates his duty, as much as one 
who abandons a legal interest. But the point is, where 
he is to answer for it; and certainly it can only be in 
that Court, which has a jurisdiction of the trust and can 
determine, that he has been guilty of the default. Be- 
sides, it would change the course of the administration 
ef the fund; for how can the Court of Law ascertain, 
what other debts of the testator remain unpaid, and what 
proportion of the fund ought to go to this plaintiff? The 
character of the assets depends upon their state at the 
death of the testator; and, if the executor gets in equi- 
table assets, they remain equitable. They can be nothing 
more, when the executor is charged for his omission to 
get them in. Consequently, these assets could not be en- 
quired of in this action. 

The plaintiff’s counsel insisted in the argument, that, 
as Chandler took possession of the negroes and held them 
so long and dealt with them as his own, and there was no 
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evidence that he assented that the deed should be made to 
W. Graham, or that he knew that it had been, the title of 
Chandler became perfect at law by his possession; and 
therefore that the other points were immaterial. It may, 
indeed be, that Chandler’s possession was adverse, and so 
he got a title under the act of 1820, c. 1055. But that 
point was not taken on the trial. At feast, it does not 
appear to have been taken; and at all events, the case 
was decided on the other, and, as we. think, erroneous 
ground. Therefore, this verdict should be set aside, and 
the case sent to another’ jury, before which the plaintiff 
may, in any manner he can, shew a legal title to the ne- 
groes in Chandler. 

The Court concurs with his Honor, that the presump- 
tion of payment is rebutted fully by the circumstances 
stated; and the prayer of the defendant on that point 
was properly refused. 








Per Curiam. Judgment reversed and venire de novo, 


JOHN McRAE, QUI TAM, &c. ve. JACOB WESSELL. 


The Act of Assembly, passed in the year 1800, imposing a penalty on per- 


sons retailing spirituous liquors by the small measure, in the towns of 
Newbern and Wilmington, without the permission of the Commissioners 


of those towus respectively, is a private act, and was not repealed by the 
general law upon the subject of retailers, passed in the year 1825, nor by 
the act passed in 1836. 


Appeal from the Superior Court of Law of New Han- 
over County, at the Fall Term, 1845, his Honor Judge 


Catpwe. presiding. 
This was an action to recover a penalty of $50, for 
retailing spirituous liquors, contrary to the provisions of 
20 
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an Act passed in the year 1800, in relation to the towns 
of Newbern and Wilmington. This Act imposed a 
penalty of fifty dollars upon any person retailing spirit- 
uous liquors in either of the said towns, without having 
first obtained permission from the Commissioners of the 
said towns respectively, as well as a licence from the 
County Court. The Act was offered in evidence as a 
private Act, and the retailing by the defendant fully 
proved. It was insisted for him in the first place, that 
the Act in question was a public Act, and therefore re- 
pealed by the Act of 1836: And, in the second place, 
that, if it were a private Act, it was repealed by the gen- 
eral Act of 1825 upon the subject of retailers. The jury 
found a verdict for the plaintiff, subject to the opinion of 
the Court on these questions. On consideration, the 
Court was of opinion that the Act of 1800 was a private 
one, and therefore not affected by the Act of 1836, and 
that it was not repealed by the general law passed in 
1825 on the subject of retailing. 

Judgment being rendered on the verdict, the defendant 


appealed. 





Badger, for the plaintiff. 
No counsel for the defendant. 


Dantet, J. So much of the Act of Assembly of 1800 
is to be considered a private Act, which prohibits any 
person, under the penalty of £25, from retailing spirituous 
liquors by the small measure in the towns of Wilmington 
and Newbern, without first having obtained permission, 
by a certificate from the Commissioners of the said towns, 
and also, thereafter, a licence from the County Court, be- 
cause it did not relate to all the citizens of the State. 
No Judge could be expected ex officio to take notice of it. 
By the sixth section of the public Act, passed in the year 
1825, entitled “An Act to direct the manner in which 
licences shall be hereafter issued to retailers of spirituous 
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liquors,” it is declared that this Act (of 1825) shail not 
affect the mode in which licences are now by law direct- 
ed to be issued, in any of the incorporated towns in this 
State. We do not think, that this section of the Act of 
1$25 turned all the then private Acts upon this subject 
ihto public acts; so as to be noticed and acted upon by 
the Judges, ex officio. We therefore think, that the pri- 
vate character of the Act of 1800, on the subject now 
before us, was not affected by the public Act of 1825. 
And in the year 1836, the Legislature declared, that no 
Act of a private or local nature, shall be considered re- 
pealed by ch. 1, s. 8 of the Rev. Statutes. Therefore, the 
private Act of 1800 is unrepealed, and now in force, so 
far as relates to the question before us. The judgment 
of the Superior Court must be affirmed. 


Per Curiam. Judgment affirmed. 


EX PARTE, WILLIAM G. DAUGHTRY. 


The County Court is constituted the tribunal to determine contested elections 
of Clerk, and neither an appeal nor a certiorari can be supported to revise 
their decision. 

Nor is the party against whom the decision has been made, entitled to a 
mandamus, unless he swears, that if the County Court had made the 
proper enquiry as to the validity of the votes given to the respective can- 
didates, or, if it should be made now, there is good reason to believe, that 
the person complaining, and not the other candidate, was duly elected. 

If a person thinks himself elected Clerk ¢f a County Court, instead 
of the one pronounced by the said Court te have been duly elected, his 
remedy, if he has any, is by a writ ef Quo Warrento. 

Where an election for Clerk ef the County Court is contested, the party 
contesting should be confined to those objections, of whieh he has given 
the legal notice to the opposite party. 


-Appeal from the Superior Court of Law of Gates 
County, at the Fall Term, 1845, his Honor Judge Mantr 
presiding. . 
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present relator were opposing candidates, at the election 
for Clerk of the County Court of Gates, in August 1845. 
Speed received a majority of the votes, and was returned 
by the Sheriff as elected. Some days before Court, the 
relator served on Speed a written notice, that, at the next 
County Court he would contest his election, and move 
the Court to set it aside, because fifteen persons, therein 
named, had voted in the election, who were not entitled 
to vote. Accordingly, the relator appeared and opposed 
Speed’s admission into office, on the ground stated in the 
notice. But the Court held, that the ground was insuffi- 
cient, and adjudged that, if the facts were as stated by 
the relator, the Court could not therefor avoid the elec- 
tion. The relator then offered to prove, that some illegal 
votes had been given in the election for Speed, and that 
they amounted in number to so many, that if they were 
deducted from the whole number of votes given to Speed, 
and also, if all the illegal votes which it might be made 
to appear had been given to the relator. were deducted 
from the whole number given to the relator, then of the 
remaining and good votes given at said election, Speed 
would not have the majority, but the relator would. But 
the Court refused to hear the evidence thus offered by the 
relator, because he had given notice that he would con- 
test the election upon a different ground, and Speed had 
no reason to expect the latter objection would be taken, 
and could not be supposed to be prepared to oppose the 
application by evidence on his side, and thereupon, the 
Court admitted Speed into office. 

At the next Superior Court, the relator moved for a cer- 
tiorart; which was refused. He then moved for a man- 
damus to the County Court, commanding them “to purge 
the polls of the illegal votes, which had been given in 
the said election, and to deelare, after such purging of the 


polls, who was duly elected.” That was also: refused, 
and the relator appealed. -* 
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Rurrix, C. J. The Court concurs with his Honor, that 

it was right to refuse both motions. There was no 
ground for a certiorari. The County Court is constituted 
the tribunal to determine contested elections of Clerk, 
and the decision cannot be reviewed on appeal, and the 
matter gone into de novo. The State is, indeed, not con- 
cluded, where the County Court admits one, who was not 
elected, or had not the requisite qualifications; and an 
enquiry may be instituted, touching those matters by quo 
warranto. But it is not the proper subject of an appeal, 
nor for a certiorari, in the nature of an appeal, to bring 
up the case in order that the Judge of the Superior Court 
may in a summary way, as the County Court did, decide 
the election. Nor ought the mandamus to have gone. 
The relator does not shew yet, that he was elected, and 
is improperly kept out of office. It is nothing to him, as 
a private person, whether Speed is qualified or not, or 
why the Court has admitted him. That is no injury to 
the relator’s rights. It may be true, that, upon a scruti- 
ny, it might appear that the relator had a majority of the 
good votes. But that possibility does not entitle him— 
supposing a mandamus a proper remedy at all, in such a 
case—to ask for this extraordinary and remedial writ. 
He merely says, the County Court would not enquire into 
the fact. That may be admitted to have been wrong in 
the County Court. But that alone will not authorize a 
proceeding of this sort, unless the relator goes further, 
and makes it appear upon his oath, when he makes the 
application, that if the County Court had made the enqui- 
ry, or if it should be made now, there is good reason to ex- 
pect, that it would result in shewing that the relator, 
and not Speed; was’ in. fact and law elected, and, there- 
fore, that the decisfon was actually to his prejudice. 
The writ was therefore properly refused, upon the suppo- 
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sition, that the County Court ought, at the time, to have 
heard the evidence. But the Court is far from thinking 
that the County Court did err. That Court may reasona- 
bly adopt such rules for proceeding in such cases, as will 
bring the facts fully out on both sides, on which the elec- 
tion depended ; and therefore should guard against sur- 
prise by the one party on the other. When the relator 
took, as the opposing candidate, one ground of objection 
to the election of the person returned, it would be a com- 
plete surprise if he were allowed to abandon that and put 
it upon another. The County Court might, of their own 
accord, have gone into the other enquiry ; and their not 
doing it may be a good reason for the public to complain ; 
and, in a regular proceeding, the undue election and admis- 
sion of Speed may be insisted on, and then that person 
can take issue on the alleged objection, and meet it by 
proof. But as the Court must have some one to attend 
to the public business as Clerk, it was necessary to make 
a decision at that term; and, as between these two per- 
sons, as parties to that contest, and in reference to their 
several personal rights, the Court acted properly in hold- 
ing down the relator, who had given notice, to the par- 
ticular points, which he had selected, and to which exclu- 
sively he pointed the attention of the other candidate. If, 
in truth, the relator, and not Speed, was elected, the de- 
cision of the Court on the point specified might not con- 
clude the relator upon a quo warranto; and, at all events, 
the Court could not err in deciding on the points raised 
by the relator, and leaving him to his remedy by that pro- 
ceeding, in which issues might be taken to the country on 
the several facts, which would establish the election of 
the one or the other of these parties. 

It can hardly be necessary to add, that the admission 
of an illegal vote does not necessarily vitiate an election, 
for it may have been for the relator himself. The num- 
ber of illegal votes given to the person returned must be 
so great, as, after deducting them, will not leave him a 
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majority of good votes: and then the election is not 
avoided, but that person is turned out. and the other per- 
son, who had the majority of good votes, admitted. 


Per Curiam. Judgment affirmed. 



















" DEN ON DEMISE OF NANCY CLARKE vs. RILEY DIGGS. 


A plaintiff in ejectment can only recover upon the strength of his own title, 
as being good against all the world, or as good against the defendant by 


estoppel. 

Grants from the Sovereign, when enrolled in the office from which they 
emanate, are there records, and topies of them may be used in evidence 
by all persons, except those who would be entitled to the originals. 

Copies of Abstracts entered in Lord Granville’s office are evidence. 

Though the party, egainst whom the Judge in his charge commits an error, 
obtains a verdict, yet when the principle, so erroneously laid down, might 
have prevented the defendant from making his full defence, a new trial 


will be granted. 
The cases of Duncan vy. Duncan, 3 Ired. 317, Candler and Dunsford, 4 


Dev. and Bat. 19, and Jones v. Young, 1 Dev. and Bat. 354, cited and 
approved. 


Appeal from the Superior Court of Law of Anson 
County, at the Fall Term, me his Honor Judge Cap- ; 
WELL presiding. 
The plaintiff claimed the land i in controversy, under an 
alleged grant from the Royal government to one John 
Slay, who conveyed the whole to one Auld. By mesne 
conveyances, the land in dispute, consisting of twenty 
acres, came to a man by the name of Field, who con- 
veyed it to Joseph Clarke. The latter conveyed to his 
three daughters, of whom the plaintiff was one, a tract 
containing one hundred and eighty-seven acres, the deed 
reciting, that it was part of a tract granted to John Ha- 
mer. In order to make out her title, the plaintiff offered 
in evidence a paper writing, certified by the Secretary of 
State, as being the copy of a grant for three hundred 
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acres of land to John Slay. This evidence was rejected 
by the Court as not being what it was alleged to be, but 
merely a copy of boundaries. The plaintiff, failing by 
this decision, to make out a title by a regular and con- 
nected chain, then offered in evidence, by deeds of con- 
veyance, to show that the defendant was estopped, by 
- recitals in them, to deny the title of the lessor of the 
plaintiff It was shown that the land in controversy was 
a part of the Slay tract, and that the deed from Joseph 
Clarke to his daughters covered it, and that the defendant 
was in possession. But it does not appear that the plain- 
tiff, or any person under whom she claimed, ever had been 
in possession. 

The jury found a verdict for the plaintiff, and judg- 
ment being rendered thereon, the defendant appealed. 


Badger, for the plaintiff. 
Strange, for the defendant. 


Nasu, J. We are spared the trouble of examining the 
doctrine of estoppel, as applicable to this case, in the ar- 
gument before us; that ground has been very properly 
abandoned. There certainly is no estoppel. -But it has 
been argued, that although there is no technical estoppel, 
yet the deed from Auld tofurtis, which. conveyed to the 
latter two hundred and eighty acres of the Slay tract, 
and recited the deed from Slay to Auld, and the deed 
from the latter to Field, for the twenty acres, together 
with the deed from Curtis to Marshal Diggs, of the same 
two hundred and eighty acres, and the deed from the lat- 
ter to the defendant, was good prima facie evidence of 
title against the defendant, who was a mere wrong-doer. 
We do not accede to the proposition, nor indeed is it in 
this State an open question. The rule here is a plain 
and simple one.. A plaintiff in ejectment must recover 
on the strength of his own title, either as being in itself 
good against all the world, or good against the defendant 
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by estoppel. Duncan v. Duncan, 3d Ired. 317. In this 
case, it is admitted there is no estoppel, and it is apparent 
the legal title, according to the evidence before the jury, 
was not in the plaintiff. The first link in her chain was 
wanting, to-wit, the grant from the State. 

In rejecting the paper certified by the Secretary of 
State, as a copy of the grant to John Slay, his Honor 
erred. It escaped his observation, that this very question 
was decided by this Court, in the case of Candler v. Luns- 
ford, 4 Dev. and Bat. 19. It is there ruled, that grants 
or patents from the Sovereign are enrolled in the office, 
from which they emanate,and are then records. Like 
all other records, copies of them, by the common law, may ; 
be used as evidence by all persons, except those who 
would be entitled to the originals. The Legislature, by an 
Act passed in 1748, recognizes this principle, and goes 
further, and makes the abstracts entered in the office of 
Lord Granville, or exemplifications of them duly proved, 
evidence, as if the originals were produced. The paper 
offered in evidence is an abstract, containing the courses 
and distances of the lines and the date, and is signed by the 
then Governor of the colony, and the Secretary of State 
has certified it as a true copy of the record of the grant. 
We believe the practice has been uniform to record ab- 
stracts, and though the Act of ’48 is not brought forward 
in the Revised Statutes, we are of the opinion, that Act 
merely recognized the rule of the common law, and by. 
the latter the copy was evidence. The jury, however, 
gave the plaintiff a verdict, notwithstanding this error 
against him ; yet, as this erroneous opinion may have 
prevented the defendant from relying upon other testi- 
mony in his power, we think it proper upon the authority 
of Jones v. Younge, 1st Dev. and Bat. 354, that the case 
should be again submitted to a jury. 





Psr Cortam. Judgment reversed, and a venire de novo 
ordered. 
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The County Court has no authority te discontinue any public road, but spon 
the petition of one or more persons, filed in the Court, and the other neces- 
sary proceedings prescribed by the Act of Assembly, Rev. Stat. ch. 104, 
sec. 2. And any order for discontinuing a public road, made otherwise 
than as the Act directs, is void. 

A person who erects a fence across a publie road, so attempted to be discon- 
tinued, is liable to an indictment therefor. 


Appeal from the Superior Court of Law of Caldwell 
County, at the Fall Term, 1845, his Honor Judge Baitey 
presiding. 

The defendant was indicted for obstructing a public 
highway in the County of Caldwell. On the trial, the 
jury found the following special verdict, to-wit: “ That 
for many years a public highway existed, running from 
Morganton to Wilkesborough, by way of Harper’s Store 
and the sign-post mentioned in the indictment—that after 
the County of Caldwell was established in the year 1841, 
the town of Lenoir was located in the vicinity of Harp- 
er’s Store and the said sign-post—that the County Court 
laid off and opened a new road from Harper’s Store to 
the said sign-post, passing through the village of Lenoir, 
which road has been used ever since as a part of the 
public highway—that it appears from the records of the , ‘ 
County Court of Caldwell County, October term, 1843, 
that the following order was made by the Court, to-wit - 
“Road: Ordered by Court, thgt the road from James 
Harper's to the Scott old field, near the town of Lenoir, 
be disannulled—the part from Waugh and Harper’s 
Store to the sign-post near the town of Lenoir.” And 
the jury further find that the road mentioned in the order, 
and that mentioned in the bill of indictment, are one and 
the same road, not different roads, which said road was 
used as a public highway until the making of this order. 
But they also find, that there is no evidence that the or- 
der disannulling the said road, was made upon any peti- 
tion, and accordingly say there was no petition filed, 
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praying that the said part of the said road should be dis- 
annulled. They further find, that the defendant, some 
time after the said order of the Court at October Term, 
1843, was made, ran a fence across a part of the road 
mentioned in the bill of indictment—that the same was 
upon his own freehold, he being owner in fee of the land 
ever which the road passed. The jury, being unable to 
decide, refer the matter to the Court, and, if the Court, 
upon this statement of facts, thinks the defendant is 
guilty in law, they then find him guilty—otherwise, not 
guilty.” . 

Whereupon, the Court, being of opinion that the said 
read was discontinued by the County Court, gave judg- 
ment for the defendant ; from which judgment, the So- 
licitor for the State appealed. 


Attorney General, for the State. 
Guion and Miller, for the defendant. 


- Danust, J. The Act of Assembly (Rev. Stat. ch. 104, 
se@ 2) declares, that the County Courts shall not discon- 
tinue any public road, unless upon the petition in writing 
of one or more persons, in the said Court filed. And that 
the petitioner or petitioners shall make it appear, that the 
persons, over whose lands the said road may pass, shall 
have had twenty days notice of the intention of filing the 
said petition. Ifthe said notice is not given, the petition 
shall be filed in the Clerk’s office until the succeeding 
, Court, and notice posted at the court-house door; at which 
Court, the Justices shall hear the allegations set forth in 
the petition, and shall have full power and authority to 
order the discontinuance or alteration of the road. And 
if any person shall be dissatisfied with the judgment, such 
person may appeal to the Superior Court, on entering 
into an appeal bond with two or more sureties; which 
bond shall be made payable to the person or persons, who 
shall have filed the said petition, or to such person or per- 
sons, who shall have opposed the same. 








We here see, that, if the County Court could discontinue 
a public road, without a petition as aforesaid, no person 
could appeal from such judgment, because there would 
be no person to whom, lawfully, an appeal bond could be 
given; or, if he could be permitted to appeal, and he 
should succeed in the Superior Court, there would be no 
person against whom he could recover his costs. The 
County Court had discontinued the road in controversy, 
without any person ever having filed a petition for that 
purpose; and thereafter, the defendant ran his fence 
acrgss it. He is not much to blame; but he cannot be 
permitted to say, that he was ignorant of the law. 

The order made by the County Court, discontinuing the 
road, without any petition having been filed for that pur- 
pose, was void in law, as being beyond their jurisdiction, 
which, in this case, is special and limited by the Act of 
Assembly. The judgment must be reversed, and this 
opinion certified to the Superior Court, that it may pro- 
ceed to judgment against the defendant on the special 
verdict. ‘ 


Per Curiam. Ordered accordingly. 


THE STATE ets. JOHN P. CRATON. 


Where it was suggested to the Court, on behalf of the State, that there were 
errors iu the transcript of the case sent up, and it was also suggested that 
these errors existed in the original record below, and that they were mere 
misprisions of the Clerk of that Court, on motion of the Attorney General, 
it was ordered that a certiorari issue, and, although it was a capital case, 
that the certiorari be made returnable at a day posterior to the next term 
of the Court below, in order that that Court might, if they thonght fit, 
make the proper amendments in their record, before the return of the cer- 
tiorari. The errors consisted in mistaking the name of the Judge whe 
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held the Court, when the indictment was found, and omitting altogether 
the name of the Judge before whom it was tried. 

Although it is more correct, in making up the record of a criminal trial, that 
the presence of the accused should be expressly affirmed, yet it is sufficient 
if it appear by a necessary or reasonable implication : as where it is stated, 
that the accused, who had been before committed to the custody of the 
Sheriff, was ordered to be breught to the bar, and immediately thereafter 
he is called, by the jury in giving, and by the Clerk in recording, the ver- 
dict, the prisouer at the bar, and next, the Court, in passing sentence, ad- 
judged that the prisoner be taken back to the prison. 

On a trial for murder, the question of provocation is proper for the decision 
of the Court ; for whether certain facts amount to a sufficient provocation 
to palliate a killing from murder to manslaughter, is entirely a question of 
law. 

When one nan is unlawfully restrained of his liberty and kills the aggressor, 
the offence is ouly manslaughter, unless attended with circumstances of 
great cruelty and barbarity. But when the restraint is upon one man by 
another, so far as to prevent the former from doing what the latter may 
lawfully resist his doing, and the person restrained, in that manner and for 
that cause, kill the other, it is murder. 

A husband has a right to use compulsion, if necessary, to enable him to re- 
gain the possession of his wife, from one in whose society he finds her, 
and who, he has good reason to believe, either has committed, or is about 
to commit adultery with her. 
hether an instrument, by which death is occasioned, if it be in ala ail ip. 
scribed by the testimony, be one, by which death may or may not be 
probably caused, is a question of general reason, and therefore proper for 

Court ; and if it be doubtful, whether it would probably cause death, 
the Court should direct a conviction for manslaughter only. 

The Court hes a right to excuse jurors, who have been summoned upon a 
venire in a capital case, upon their application, for any reasonable cause. 

The State’s challenge to a juror for cause, need not be decided on imme- 
diately, but it is in the Gustin of the Court to let it stand until the panel 
be gone through. 

The cases of the State v. Reid, 1 Dev. and Bat. 377, and the State v. Ben- 
ton, 2 Dev. and Bat. 196, cited and approved. 


Appeal from the Superior Court of Law of Cabarrus 
County, at the Fall Term, 1845, his Honor Judge Prar- 
son presiding. 

The defendant was indicted for the wilful murder of 
Thomas F. Harrison, and, being convicted and judgment 
pronounced against him, appealed to this Court. 

According to the transcript filed by the prisoner in this 
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Court, the indictment was found in Cabarrus Superior 
Court, on the 3d Monday of February, 1845, which was held 
by William L. Bailey, one of the Judges of the Superior 
Court, and it did not appear by whom the Court was held 
at August term following, at which term the prisoner 
wastried. On those accounts, the Attorney General, early 
in this term, moved for a certiorari. On that, the Clerk 
returned a second transcript, in which it is set forth, that 
the February term was held by his Honor Jouy L. Bawey, 
and August term, by his Honor Ricumonp M. Pearson. 
But, accompanying the transcript, there is a written state- 
ment of the present Clerk, that in fact the original record 
purports that William L. Bailey (and not John L. Bailey 
as it should be) presided at February term, and that it 
does not state who presided at August term. Upon this 
statement, the truth of which was not contested by the 
Attorney General, a motion was made, on behalf of the 
prisoner, for another certiorari, with directions to the 
Clerk to send an exact transcript of the record, as remain- 
ing in his office. The Attorney General did not oppose 
the motion, but requested that the writ might be made 
returnable to some day in the present term, posterior to 
the next term of Cabarrus Superior Court, which will be 
on the 3d Monday of February, so as to enable that Court 
by proper entries to correct the mistake and supply the 
omission of the Clerk. 


Rurrix, C. J. Possibly the Court, under the liberal 
language of the statute, might amend here in the partic- 
ular points in which this transcript is defective, as there 
could be no mistake as to the J udges who held the Court 
at the terms mentioned. But, for the reasons given in 
Ballard vy. Carr, 4 Dev. 575, it is more convenient that it 
should be done in the Superior Court, so as to make the 
records of the two Courts consistent. The corrections 
may be made by changing in the original record the 
name of Judge Baiey, and by inserting that of Judge 
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Puanson, at August Term; and there is no doubt that it 
is competent to the Superior Court to make such correc- 
tions. State v. Reid, 1 Dev. and Bat. 377. It is with 
great reluctance, that, in a matter affecting life, the 
Court allows such an indulgence. Indeed, it is done only 
under the constraint of the absolute necessity of the case. 
The defects are mere misprisions of the Clerk, and, unless 
faults of that kind be cured in this manner, it is apparent 
that crimes are to go unpunished. Since the recent alte- 
rations in the mode of appointing Clerks, and the tenure 
of the office, there has been so rapid and so great a fall- 
ing off in the skill and diligence of those officers, as leads 
those, who have to look into all the records that come to 
this Court, to entertain serious apprehensions for the se- 
curity of rights, founded on judicia} proceedings, by rea- 
son of the want of records, merely, in due legal form. 

It is to be regretted, that persons, not practically conneet- 
ed with the administration of the law, are not aware of 
the importance of orderly entries according to settled 
precedents ; and that they cannot be duly impressed with 
the truth, that it is a task of real difficulty to draw up 
such entries and engross a proper record, requiring abili- 
ties which few possess, and indeed none but those who, 
with good capacity, have been trained to it as a profes- 
sion, by good instruction and long practice. But in point 
of fact, we have not now officers, possessing such profi- 
ciency ; and it is our duty to execute public justice as 
well as we can, in the circumstances actually existing. 
We must endeavor to overcome the evils of unfit Clerks, 
by correcting their misprisions, as far as the known and 
certain truth may enable us in any case todo so. There 
are defects, which are beyond the reach of any correc- 
tion, and to them we must submit. But those now under 
consideration are, from their nature, so easily correeted 
by putting the record into proper form, and, at the same 
time, make it certainly speak the truth, that we cannot 
refuse to the State the opportunity of applying to the 
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J udge of the Superior Court for that purpose, if he should 
deem it proper to allow the corrections. The writ will 
therefore be made returnable on the 25th day of Februa- 
ry, in the present term. 


A new transcript was returned in obedience to the 
certiorari, containing a copy of the record, as amended in 
the Superior Court of Law of Cabarrus County, at Feb- 
ruary term, 1846. ; 

The case sent up contains in detail all the evidence 
given on the trial, the charge of the presiding Judge, and 
the various objections urged by the prisoner’s counsel. 
These matters are so fully set forth in the opinion deliv- 
ered in this Court, that it is thought superfluous to repeat 
them here. 


Attorney General and Saunders, for the State. 
Badger, for the defendant. 


Rurrin, C. J, The counsel for the prisoner assigned as 
an error in the judgment, that it does not appear by the 
record, that the prisoner was personally present in Court, 
at the time of the trial and sentence passed. The record 
sets forth the indictment found at February term 1845; 
and then “ the prisoner, John P. Craton, appearing at the 
bar and pleads not guilty ;” and he is thereupon commit- 
ted to close custody. At August term following, the 
record states, that “it is ordered by the Court, that the 
prisoner, John P. Craton, be brought to the bar,” and imme- 
diately thereafter, it states that the jury were sworn and 
empannelled, and that they “ find the prisoner at the bar 
guilty,” &c. and, thereupon, the judgment of the Court, 
“ that the prisoner, John P. Craton, be taken back to the 
prison, &c. from which judgment the prisoner prays an 
appeal and gives bond, &c.” 

It is admitted, that it is the privilege of the accused to 
confront his accusers, and be present in his proper person 
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to make defence, by pleading and before the jury, and 
also to make objection to sentence being passed. But, 
we think it sufficiently appears, that this.person was 
present in all those stages of the case. We agree, that 
it would be much better to state it directly. It is. a very 
simple thing to write down what is done in Court in the 
present tense, as the acts occur, and, one would think, it 
would be easier to adhere to settled forms, than to rely. 
upon very variety of mode of framing entries being suf- 
ficient. It is greatly to be regretted, that the Clerks will 
not be guided by precedents in such matters; and that 
quoted at the bar from Blackstone, 4 Com. Appendix 1, is 
well framed. But although it is the more correct, that 
the presence of the accused should be expressly affirmed, 
yet we conceive that it is sufficient, if it appear by a ne- 
cessary or reasonable implication. Here, John P. Craton, 
who had been before committed to the custedy of the 
Sheriff, was ordered to be brought to the bar, and. imme- 
diately thereafter, he is called, by the jury in giving, and 
by the Clerk in recording, the verdict, the prisoner at the 
bar, and next, the Court, in passing sentence, adjudged 
that the prisoner, John P. Craton, be taken back to the 
prison. It seems to us, that there can be but one intend- 
ment as to the facts, whether the prisoner was present or 
absent upon the several occasions of the trial and judg- 
ment. 

The prisoner’s counsel next objected to the instructions 
given by the presiding Judge to the jury. It was insist- 
ed, that his Honor erred in the manner in which he left 
it to the jury to find, whether the killing was murder or 
manslaughter; and also in holding, that there was no 
legal provocation to the prisoner to mitigate the canon 
to manslaughter. 

a.overy intentions) iilling tacinaiiee wiilott Setdliols 
excused, or palliated by a provocation, the natural order 
of investigation is by considering, first, whether there was 
here a legal provocation. Upon that point the facts seem 
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not to have been disputed, and appear to be as follows : 
The deceased and the prisoner lived in the same neigh- 
borhood, and the latter had for some time indulged an 
illicit affection for the former’s wife ; as avowed to the 
witness Archibald, to whom the prisoner said, he could 
elope with her. On the night before the catastrophe in 
this case, Harrison saw the prisoner lying on a bed with 
his wife, and in her embraces. He remonstrated against 
the familiarity ; but the woman persisted and the prison- 
er also continued his position. The next evening, when 
the parties were about leaving the Court-house, Harri- 
son’s wife told him, in the presence of the prisoner, that 
she would ride home behind Craton. The deceased ob- 
jected, and told her that she could ride in a wagon with 
her mother, and, upon her refusing that, he proposed that 
she should ride behind on his horse. She refused that 
also, and then he offered .to walk and let her have his 
horse ; but she still replied, that she would not. After- 
wards, Harrison's wife again came to him in company 
with Craton and with her brother’s wife, Mrs. Garman, 
and said to him—*It is time to start: Mrs. Garman wil! 
ride behind Hartswell Jones, and I will ride behind Cra- 
ton ;” and Harrison replied—* You can go on, and I 
will overtake you.” She then got up behind the prisoner 
and they went off; and soon afterwards Harrison hims¢!f 
followed. It does not distinctly appear how far he went, 
before he overtook the other two. But when he did over- 
take them, he did not find them with Mrs. Garman and 
Jones, but by themselves. The three continued on the 
road in company some distance. and when they were 
first seen, (by the witness, Murphy,) the prisoner and the 
deceased were in a high quarrel, and upon an enquiry by 
the witness, what was the matter, Harrison said—* She 
is my wife, and he keeps her: I'll kill him ;” and he then 
drew his knife. The prisoner and the woman still went 
on, she saying, “ this (the Camden road) is my road.” Af- 
ter some dissuasion from the witness, the deceased again 
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swore he would kill the prisoner, and followed on. They 
were afterwards overtaken on the road, about four miles 
trom the Court-house, by the witness, Wilson Biggers, 
when the three were together and by themselves. Har- 
rison repeatedly demanded of the prisoner to give up his 
wife, and forbad him from getting on his horse, with her 
behind him. The wife said, her husband was too drunk 
and his horse too small for her to ride with him, and re- 
fused to get down; and Harrison repeatedly declared he 
would kill the prisoner, or lose the last drop of his own 
blood, before his wife should ride further with Craton. 
Neither party then made an assault on the other. But ~ 
at the instance of a neighbor, Bost, who was passing 
by, Harrison went on, and the prisoner remained behind 
with his wife. The two then proceeded slowly on the 
road, and after they had gone some distance, how far 
does not certainly appear, Harrison was seen returning, 
and he came up, meeting them. . With his knife in his 
hand, he turned his horse immediately across the road, 
before Craton’s horse, and said “ You must give up my 
wife.” The prisoner said “ I don’t want to hurt you,” and 
he turned his horse, and was going back towards the 
Court-house, when Harrison rode past him, and again 
turned his horse across the road in front of Craton, and, 
having his drawn knife still in his hand, he repeated, 
“ You must give up my wife, gr I will kill you.” The 
prisoner then said, “I will leave you,” and turned his 
horse out of the road, and went into a field about ten 
steps, when Harrison turned his horse before him again. 
Thereupon, the prisoner got down from his horse, and 
said to Harrison, “If you don’t leave me, I'll give you a 
beating,” and then pulled off his hat and coat, broke off 
a dead old field pine, and went up to Harrison, as he 
sat on his horse, and gave him a blow with the billet, 
which fractured his skull and killed him. At the time 
the blow was given, Harrison held the bridle with one 
hand, and had his knife in the other—as the witness, W. 
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Biggers swore, resting on or near the pommel of his sad- 
die, with the blade appearing between the thumb and 
fore-finger ; or, as a witness said, Biggers had stated be- 
fore the Coroner, with the blade coming out at the little 
finger, and the arm somewhat elevated. 

Upon those facts the Court held, that no legal provoca- 
tion appeared for the killing, which, for the purpose of 
this question, is to be considered as having been intended. 
It is not denied by the counsel for the prisoner, that the 
question of provocation is proper for the decision of the 
Court ; for, undoubtedly, whether certain facts amount to 
a sufficient provocation to palliate a killing from murder 
to manslaughter, is entirely a question of law; as the 
enquiry is not, whether the passion of the prisoner, in par- 
ticular, was actually inflamed, but whether in those cir- 
cumstances a man ought, and men in general would, be- 
cause of the infirmity of our nature, be moved beyond the 
government of reason so far as to have designedly killed 
the person who gave the offence. It is said, however, 
that there was here a provocation, constituted by the 
deceased’s stopping the prisoner repeatedly on the high- 
way, which amounted to an assault, or, at the least, to a 
false imprisonment. The Court agrees, th * if Harrison 
either assaulted or imprisoned Craton un. .. .ally, it would 
amount to a legal provocation. The question is, whether 
that was the case. There was no actual assault in this 
case. There was no attempt tostrike. There was a 
mere threat, that the deceased would kill the prisoner, if 
he did not give up the other’s wife, and, accompanying 
the threat, the prisoner drew his knife. But he made no 
attempt te use it; unless it be, that he raised his hand 
with the knife drawn, as the prisoner approached him. 
But if he did so, that would not be an unlawful assault ; 
for, as the prisoner got from his horse, stripped: himself 
and deelared that he would beat the deceased, if he did 
not leave him in possession of his wife, and then went at 
the deceased for the purpose of beating him, with an in- 
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strument, apparenly from its size, sufficient to give a 
heavy blow, and with the instrumeit raised, and the de- 
ceased still sat on his horse and did not move from his 
place, an attempt, if made by the deceased to strike under 
those circumstances, and supposing the deceased was not 
wrong in stopping the prisoner from carrying away his 
wife, would have been justifiable in self-defence. The 
prisoner was in the act of making the first assault, and 
that, probably, of a grievous kind, and the deceased would 
have had a right to prevent him if he could. But it can- 
not be denied, that the deceased stopped the prisoner sev- 
eral times on the road, and that he was preventing his 
going on, at the time the prisoner got from his horse 
and gave the fatal blow ; and, if that was an unlawful 
restraint, that would extenuate the killing to manslaugh- 
ter. Mr. East, as quoted by the counsel, lays down the 
rule, that “if a man be injuriously restrained of his lib- 
erty, and he, at the time, kill the person, who does it, he 
‘is but guilty of manslaughter—that is, when the killing 
is not effected by any great cruelty or barbarity.” And 
he gives, as examples, of the rule the cases of Buckner, 
and of Withers; in the former of which, a creditor went 
into his debtor’s chamber, having put a man at the door 
with a sword, to prevent the debtor from escaping, while 
he sent for a bailiff to arrest him, and the debtor killed 
the creditor, while talking with him in the chamber; and, 
in the latter, a serjeant put a common soldier under ar- 
rest, who thereupon killed the serjeant with a sword, and 
on the trial it was not shewn by the articles of war, or 
by the usage of the army, that the serjeant had authority 
to arrest; in those cases it was held, that the killing was 
extenuated. 1 East. P. C. 233. But it is manifest, that 
the ground for so holding was, that the restraint on the 
liberty of those two persons was “ injurious,” as Mr. East 
calls it ; or, as Mr. Russell says, in speaking of the same 
cases, the men “ had been injuriously and without proper 
authority restrained of their liberty.” 1 Russ. Cr. L. 487, 
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In those cases there was no colour of right for the impris- 
onment, either of the debtor or soldier; for a creditor 
eannot, himself, detain his debtor, but only through an 
officer with process ; and the serjeant’s authority was not 
proved. But if a person be lawfully arrested by a pre- 
cept and kill the officer, it is clearly murder. And where 
there is not such a plain and direct authority to arrest, 
and an arrest made under it, but only a restraint upon 
one man by another, so far as to prevent the former from 
doing what the latter miay lawfully resist his doing, the 
reason is the same ; and if the person, restrained in that 
manner and for that cause, kill the other, it is murder. 
Thus Russell says, “such personal restraint and coercion, 
as one man may lawfully use towards another, will not 
form any ground of extenuation.” 1 Russ. Cr. L. 437. 
For this position he cites. Willoughby’s case, in which a 
landlord had refused to admit two soldiers into his louse 
to get beer at a late hour of the night, and, afterwards, 
when the door was opened to let out some company, 
one of the soldiers rushed in and demanded, beer, the 
other remaining without: the landlord still refused to 
furnish the beer, and the other refused to depart, and 
demanded it, and offered to lay hold of the landlord, 
and the latter at the same instant collared him; the 
one pushing and the other pulling each other towards 
the door; and there the landlord received a violent blow 
from a sharp instrument, from the other soldier, which 
caused his death: and it was held to be murder ia both 
soldiers, notwithstanding the struggle between the land- 
lord and one of them ; “ for the landlord did no more in 
attempting to put the soldier out of his house, at that 
time of night, and after the warning he had given him, 
than he lawfully might; which was no provocation for 
the cruel revenge taken.” The question, then, in this 
case, turns upon the right of the deceased to coerce the 
prisoner to surrender to him his wife, and that depends 
much on the authority of a husband over his wife. 
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There is no suspicion, that the prisoner detained the wife 
against her will. If that had been the case, the husband 
could have justified a battery in her defence and for her 
rescue. But, though she was’ detained by the prisoner 
with he consent, the Court is of opinion, that under the 
circumstances the deceased had a right, after demanding 
his wife, to stop the prisoner, as he did, until he should 
give her up. In general, a man has a right to the exclu- 
sive custody of his wife. It may be true, that any person 
has a right to protect her from the violence of her hus- 
band, and take her from cruel usage under his hand. 
And it may also be true, that the husband would not 
have a right to take her by force from the house of a 
parent or any proper protection, during a difference be- 
tween them, nor, indeed, to confine her, where there is 
not plainly a sufficient reason for imposing the restraint 
upon her. But, in Lister’s case, 8 Mod. 22, 1 Str. 478, it 
was agreed by all the Court, that where a wife makes an 
undue use of her liberty, as by going into lewd company, 
it is lawful for the husband, in order to preserve his honor, 
to lay his wife under a restraint ; though when nothing 
of that appears, he cannot justify the depriving her of 
her liberty. Now, that is a full authority, and founded, 
as we think, upon the very best reason, that Harrison 
might have restrained his wife by force from criminal 
conversation with the prisoner; and, by consequence, 
that he might compel her to leave the society of the prison- 
er; if he had any reasonable grounds to suspect, that those 
persons had perpetrated, or that they were forming the 
guilty purpose of perpetrating, a violation of his rights 
and honor, or were contracting those regards towards 
each other, which would probably result in that stigma. 
That such was the state of the case between these par- 
ties, there is very strong ground to affirm. The avowal 
by the prisoner of an affection for this woman—the in- 
ference that she returned it, to be deduced from numerous 
circumstances, as that he said that he could elope and 
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leave the country with her ; and the familiarity with 
which she laid on the same bed with the prisoner, with 
her arm around his neck, and they both refused to change 
their situation, though the husband remonstrated ; her 
pertinaciously insisting to ride home behind the prisoner, 
and refusing to go in any other manner ; her being found 
by the husband on the road with the prisoner alone, and 
not also in the company of Mrs. Garman, fitr sister-in- 
law; and the oft-repeated refusals of both the wife and 
the prisoner to let the husband take her, after he overtook 
them, and after he had explicitly stated, as proved by the 
prisoner’s witness, Murphy, that the reason why he in- 
sisted on having lier was, that the prisoner kept her: 
these circumstances leave no room to doubt, that the 
husband entertained the belief, and that upon strong 
grounds of presumption, that it was essential to his wife’s 
purity and his honor, that he should separate her from 
the company of the prisoner. Such a cause would justify 
the husband in effecting that end by compulsion on his 
wife, for it was obvious that nothing short of it would 
be effectual. And it would seem necessarily to follow, 
that he might use actual force towards the paramour 
also, in order to regain his wife from him, But we need 
not consider that, as we have already seen, that there 
was no actual assault by the deceased. There was mere- 
ly a stopping of the prisoner by the deceased—drawing 
up his horse in front of the prisoner several times, ac- 
companied by a demand of his wife, and a declaration 
that the prisoner should not go on, unless he gave up the 
wife. Those acts, we think, were not an injurious res- 
traint on the prisoner’s liberty, but only a lawful impedi- 
ment to his carrying away the deceased’s wife, to her 
ruin and the: husband’s dishonour. There was, conse- 
quently, no provocation to extenuate the killing of Har- 
rison. 

After the foregoing observations, we need not notice 
particularly the suggestion, that Harrison’s consent at the 
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Court-house, that his wife might ride behind the prisoner, 
might make adifference. For there is nothing to raise a 
suspicion of connivance, on the part of the husband, at 
his wife’s forming an improper connexion with the prison- 
er; as it is obvious that he was stung at the suspicion of 
it, and that he did every thing that he could decently do 
in public, to prevent her from going with the prisoner, 
and he did not, at last, consent, until he had reason to 
believe they were to go in company with other persons, 
and, particularly, with her sister-in-law. Besides, there 
was much in the conduct of the parties after he gave his 
consent, to induce him to retract it; as their travelling 
alone, and their peremptory refusal te be separated, even 
by the deceased’s threat to take the prisoner’s life, if he 
did not give her up. 

We are next to enquire, whether the killing, thus ap- 
pearing to be without provocation, was murder or not. 
As to this point, the facts, in addition to those stated in 
reference to the former point, are these. The stroke was 
given with a pine stub, which had been killed by cutting 
off the top, and was rotten at the ground, was about three 
feet in length and about three inches in diameter, with the 
bark on, and had absorbed so much water from a rain, 
that had just fallen, that it would not burn by having a 
pine torch put to it. With that weapon, the prisoner, 
standing up hill, above the deceased, gave the latter a 
blow with both his hands, which fractured the skull six 
inches across the direction of the blow, and also broke 
the billet itself square off into two pieces. Such is the 
description of the instrument and the act, given by the 
only witness who was present at the homicide ; and he 
says, that when he went away, he left the prisoner with 
the body, and also that the torch which was then burning, 
was setting on one of the pieces of the stick. No other 
witness saw it; but John W. Biggers states, that next 
morning the prisoner came to his house, and after en- 
quiring of him whether his son, Wilson Biggers, had not 
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told him what had happened, and learning that he had 
not, the prisoner said: “I fear I struck him harder than 
I intended: I thought it was a rotten old field pine, 
eaten by bugs and worms, and gave him a two-handed 
lick.” The witness then went with the prisoner to the 
place, and found the man dead, and saw his hat and 
knife lying by him, but did not see either piece of the 
stick ; and another witness says, it could not be found. 
The prisoner was a much larger and stronger man than 
the deceased. 

Upon this evidence, supposing the witnesses to be believ- 
ed as to the fact and the manner of killing, theopinion of 
the Court is very clear, that it was, in law, murder. In 
the beginning of his treatise on homicide, Judge Foster 
lays down the true rule upon this subject in few words, 
but very clear. “In every charge of murder,” says he, 
“the fact of killing being first proved, all the cireum- 
stances of accident, necessity, or infirmity are to be 
satisfactorily proved by the prisoner, unless they arise 
out of the evidence produced against him; for the law 
presumeth the fact to have been founded in malice, un- 
til the contrary appeareth.” In the next section he adds: 
“In every case where the point turneth upon the ques- 
tion, whether the homicide was committed wilfully and 
maliciously, or under circumstances justifying, excusing, 
or alleviating, the matter of fact, viz. whether the facts 
alleged by way of justification, excuse, or alleviation 
are true, is the proper and only province of the jury. 
But whether, upon a supposition of the truth of the facts, 
such homicide be justified, excused, or alleviated, must 
be submitted to the judgment of the Court; for the con- 
struction the law putteth upon facts, stated and agreed or 
found by a jury, is in this, as in all other cases, undoubt- 
edly the proper province of the Court.” He afterwards 
says, that neither words of reproach, nor indecent and 
provoking actions and gestures, without an assault upon 
the person, are a sufficient provocation to free the party 
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killing from murder. “This rule,” he says, “ governs 
every case, where the party killing upon such provocation 
maketh use of a deadly weapon, or otherwise manifest an 
intention to kill or to do great bodily harm; but if he had 
given the other a box on the ear, or had struck him with 
a stick or other weapon not likely to kill, and had un- 
luckily and against his intention killed, it had been man- 
slaughter.” From these positions it appears clearly, that 
the law presumes every wilful killing, murder, until it 
appear, either upon evidence by the accused or upon the 
evidence produced against him, that he did not intend to 
kill or to do any great bodily harm. And it farther ap- 
pears, that unless the stroke, which produced the death, 
be shewn to have been one, from which death was not 
likely to ensue, as a box of the ear or with a weapon not 
likely to do greatly bodily harm, the law adjudges, that 
the presumption of malice, which consists of a wicked, 
vindictive disposition, is not repelled. Of course, the im- 
plication, that there is or is not malice, from the nature 
of the instrument and the mode of using it, being made 
by the law, it is the proper province of the Court to de- 
clare it. Now, with these principles in our minds, it 
seems that this killing can be no less than murder. It 
does not appear, that the prisoner killed unluckily against 
his intention. It may be true, that he did not design ac- 
tually to take the other’s life. Wecannot tell. But what 
we mean is, that the instrument used does not appear to 
have been such, that it was not likely to have done great 
bodily harm, when wielded by the prisoner, a very strong 
man, and having the advantage of giving a fair blow from 
a position above the deceased. from 
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old, for six inches. It therefore cannot be viewed in the 
light of the “small cudgel,” with which-Rowley struck 
the boy, who had beaten his son: from which circum- 
stance, it was properly held that he was guilty of man- 
sl@ughter only. Fost. 294. It is true, the prisoner said 
next morning, “ that he thought it was a rotten old field 
pine, eaten by bugs and worms,” and he gave that as an 
excuse for having struck, with all the force he was master 
of, with both hands. But that is not sufficient. The 
prisoner ought to have shewn the fact to be, as he said 
he thought it was, namely, that the stick was not likely 
to produce great harm, but was worm-eaten and light. 
Now, it is remarkable in this case, that the prisoner did 
not produce the weapon in Court, so that the Court and 
jury might judge of the danger of a stroke with it, nor 
could it be found next morning on the ground. One wit- 
ness left it there with the prisoner the night of the homi- 
cide, and the next person, who was there the next morn- 
ing, did not see it, nor’could it be found, though searched 
for around the place. How, then, could the prisoner ask 
the benefit of the law, inferring innocence of an inten- 
tion to do the person killed great harm, upon the ground 
that the instrument was not likely to do such harm, 
when, in point of fact, it did it, and when he would not 
produce it, but appears to have been particularly anx- 
ious that it should not be judged of either by inspection, 
or by its size, weight, and actual strength, but by his 
declarations of what he thought it was, when he was 
about to strike, and not what he found it to be after it 
had done the mischief. The defence therefore fails in 
point of law. The legal presumption exists in full force, 
that the prisoner intended to do great harm to the de- 
ceased by striking with an instrument, that did produce 
deatli ; it not appearing, that the weapon was of that 
size, strength, and weight, which is not likely to produce 
death ; but, it appearing from those circumstances, prima 
facic, to the contrary, and that presumption being greatly 
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fortified by the circumstance, that the prisoner destroyed 
the weapon to prevent it from being brought up in evi- 
dence against him. It seems to the Court, therefore, that 
his Honor should properly have stated to the jury, that 
the prisoner was guilty of murder, simply upon the gro 

that the presumption of malice was not repelled by 

thing, which shewed that the weapon was not a dan- 
gerous one. It clearly was; and, therefore, like the case 
stated in the books, where a person, upon slight provoca- 
tion, knocked out another’s brains with a hedge-stake. 
this was, in law, murder. His Honor, however, did not 
think proper to assume so much ; but he left it to the 
jury to say, whether the weapon was a deadly one, and 
told them, as they should infer from that circumstance, 
that the prisoner did or did not intend to kill, they should 
find him guilty of murder or manslaughter. Of this in- 
struction the prisoner, we thik, has no cause to com- 
plain. If it appeared from the instrument that it was 
not a deadly one, as a riding-switeh for example, a con- 
victed prisoner would have just cause to complaim, that 
the Court had left to the jury to say, whether that was 
such an instrument as the law calls deadly. when 
the instrument appears, prima facie, capable ahr 
life or grievously hurting, Sid ks wane? it sems to be 
proper, the Court should say, that such an instrument is 
ealled in law a deadly weapon,/ But whether the Court 
was right or wrong in this *, in leaving to the jury 
to say whether this was a deadly weapon, there cannot 
be any prejudice to the prisoner, unless it appear to this 
Court, that upon the evidence, it was not an instrument 
of that character; for, by the verdict, we must see that 
the jury found it to be a deadly weapon, and, therefore, 
in so doing they only found according to the law. Being 
established to be a deadly weapon, either because it is to 
be so held in law, or because it has been found by the 
jury to be so in fact, the legal consequence follows, that 
an intention to kill is established, and that, being without 
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provocation, constitutes the killing, murder. Thus we 
understand the views delivered by the Judge to the jury 
in this case. 

After some preliminary observations respecting the 
diferent kinds of homicide, which have nothing to do 
with the case here, nor, indeed, before the jury, the Judge 
stated, that the enquiry was narrowed down to the point, 
whether the killing was murder with malice implied, or 
manslaughter. And he then said, that depended on the 
question, whether the prisoner, when he gave the blow, 
intended to kill or do great bodily harm; and he stated, 
that if the prisoner intended to do great bodily harm, 
though the effect exceeded his actual intention, he was 
liable for the consequences. As to the prisoner’s inten- 
tion, he stated, that it had been properly insisted for the 
State, that a man is presumed to intend to do what he 
does, and that he also intends the natural consequences 
of his act ; and, therefore, that if the prisoner killed Har- 
rison, it is to be presumed that he intended to kill him, 
unless, from the circumstances, the jury be satisfied that 
such was not his intention. It was said for the prisoner, 
that there is error in that instruction, because it lays 
down the rule as an isolated proposition, that every kill- 
ing without provocation is presumptively murder, without 
the established qualification, that if it be with an instru- 
ment not likely to produce death, it is only manslaughter. 
If that construction of the charge were true, we do not 
see that it would be an error, of which the prisoner can 
complain ; for the proposition, as laid down, is the gene- 
ral rule of the law, and the qualification is only the ex- 
ception. Therefore, the prisoner, as the ground of his 
exception to the instruction, must make out that the 
facts bring him within the exception and qualification to 
the rule, which the Judge omitted to lay before the jury; 
and here, as has been already said, it cannot be seen, 
that the instrument was not a deadly one, and therefore 
the prisoner could crave no benefit of the qualification 
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now insisted on, But, in reality, his Honor did explain 
that point to the jury, and gave the prisoner all the ac- 
vantage of it that he could possibly be entitled to. For, 
in the first place, we must understand, that, when the 
Judge spoke of a killing in that part of: his charge, pe 
did not mean every killing, but the killing in the r 
proved in that case ; and he states, that it was toe be pre- 
sumed that he intended to kill, unless, from the circum- 
stances, the jury were satisfied that such was not his in- 
tention. The truth is, that the law implies the intention 
from the circumstances, and it is not for the jury; and 
thus far the error was on the side of the prisoner, unless 
the circumstances shew here, that in law it was not mur- 
der. But letting that pass for the present, it is clear that 
his Honor stated to the jury, that if they were satisfied 
from the circumstances, that it was not the prisoner’s in- 
tention to kill, they should acquit him. Then, it is stated 
that it was farther insisted for the State, that, upon this 
evidence, the stick used was a deadly weapon, and con- 
sequently, that it @as murder, there being no legal pro- 
vocation ; and his Honor was so requested to charge the 
jury: While, on the other hand, the counsel for the prison- 
er urged that he did not intend to do great bodily harm, 
‘inasmuch as, among other reasons, the prisoner alleged 
his mistake as to the danger of the weapon, and it had 
broken off so easily at the ground: And thereupon the 
Court, leaving the consideration of all those arguments 
to the jury, refused to give the instruction prayed for by 
the State, and, after assigning several reasons (with 
which we have nothing to do) why the Judge thought it 
proper to refuse the instruction, it is stated that he left 
the case to the jury, as they had just been charged. 
Now, how had they been charged? Why, if from the 
circumstances, (including, of course, the nature of the 
weapon, upon which the counsel on each side had ar- 
gued) the jury were satisfied that it was not the prisoner's 
intention to kill or do great bodily harm, they should find 
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hiin guilty of manslaughter ; and, if they should not so 
find, then the law implied malice, and he was guilty of 
murder. In this we see no error, upon the supposition 
that the jury were to judge, whether the weapon was 
deadly or not ; for the charge distinctly leaves that ques- 
tion to them, and it seems to have been the plain purpose 
of the Judge to inform them, that, as they found that fact 
the one way or the other, the case would be one of muy- 
der or manslaughter, inasmuch as the law inferred there- 
from, that the intention was or was not tokill. And that 
proposition is unquestionably correct; and therefore it 
can afford no ground for reversing the judgment, although 
the Judge may have erred in leaving it to the jury, and 
not telling them that the prisoner had not sufficiently es- 
tablished, that the instrument with which he did kill, was 
not likely to kill. The prisoner then prayed the Judge 
further to instruct the jury, that if they had a reasonable 
doubt of the intent, the prisoner was entitled to the ben- 
efit of it; which was refused. And in that refusal his 
Honor was right ; for the intent in this case was of that 
kind which is implied by the law, and therefore was not 
proper to be left to the jury at all, and, by consequence, 
the doubts of the jury upon it could not be material. 
We are not sure, indeed, that the meaning of the prison- 
er’s counsel, in praying the instruction, is understood by 
us, as in itself it is not perfectly intelligible. We cannot 
suppose, that the purpose was for directions in favor of 
the prisoner, in case the jury had doubts as to the fact 
of the instrument being a deadly weapon or not; be- 
cause the terms are “a reasonable doubt of the intent,” 
and that expression cannot by any interpretation, of which 
it is susceptible, embrace the enquiry respecting the na- 
ture of the instrument. We must suppose, then, that 
the instruction asked meant, that, although the jury 
should find that the weapon was deadly, yet, if they, not- 
withstanding, doubted of the actual intent to kill, the 
prisoner should be acquitted. And, thus understeod, the 
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Court conceives the instruction was properly refused, for 
the reasons just given—that the intention was an impli- 
cation of law, and not an inference ‘of fact by the jury, 
from the nature of the weapon and the absence of legal 
provocation. Indeed, if the instruction had been prayed 
in reference to doubts about the instrument being a dead- 
ly weapon, as we conceive, the Court ought not to have 
given it to the jury, because, whether an instrument, if 
it was in fact as described by a witness, be one by 
which death may or may not be probably caused, is a 
question of general reason, and therefore proper for’ the 
Court ; and, if it be doubtful, whether it would probably 
cause death, the Court, we think, should direct 4 con- 
viction for manslaughter only, as was insisted on in the 
case stated by Lord Haus, 1 P. C. 456, in which a man, 
who was called “a son of a whore” by a woman, took 
up a broom-stick and threw it at her at a distance, and it 
hit her upon the head and killed her; and it was sub- 
mitted to the Judges, after a conviction of murder, 
whether that striking, which was so improbable to cause 
death, was murder or manslaughter ; and, they not agree- 
ing on it, the prisoner was pardoned. 

The Court is, therefore, of opinion, that there is no 
ground in either of the objections for reversing the judg- 
ment. The counsel here, did not insist on either of the 
points made by the special instructions prayed for by the 
prisoner ; and we have considered them without discov- 
ering any force in them. 

So also is our opinion, with respect to the objections 
taken to forming the jury. The Court has a right to ex- 
cuse persons upon their application for any reasonable 
cause ; and, certainly, by the consent of the prisoner given 
by himself or his counsel. In Benton's case, 2 Dev. and 
Bat. 196, it was held, that the State’s challenge for cause 
need not be decided on immediately, but that it was in 
the discretion of the Court here, as in England ‘it is in 
the crown officers, to let them stand until the panel be 
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gone through. If we were to undertake to revise the 
exercise of his Honor’s discretion on this subject, we 
should not differ from what he did in this case. 

Therefore this must be certified to the Superior Court, 
that other proceedings may be had on the conviction, ac- 
cording to due course of law. 





Per Curiam. Ordered accordingly. 


JONATHAN J. LINDSAY vs. ASA ANESLEY. 


The omission of the word “ penal,” in stating the damages which either 
party might recover for the breach ef a covenant, as for instance a cove- 
nant for conveying title, does not necessarily make the sum mentioned, 

Whether the sum mentioned, be merely a penalty or liquidated damages, 
must depend upon the circumstances and nature of each case. 

The quantum of damages, in an action of eovenant, may be assessed by the 
jury, when the precise sum is not the essence or substance of the agreement. 


Appeal from the Superior Court of Law of Wash- 
ington County, at the Fall Term, 1845, his Honor Judge 
Manty presiding. 

This was an action of debt for one thousand dollars, 
upon the following instrument, to-wit : 

“ Know all men by these presents that I, Asa Anesley, 
do contract and agree to and with Jonathan J. Lindsay, 
that I will execute to the said Jonathan J. Lindsay, his 
heirs or assigns, a deed of bargain and sale for a tract of 
land, lying in Washington County, containing by estima- 
tion one hundred and sixty-five acres, more or less, it 
being a tract of land recently conveyed by me to Thomas 
B. Myers for the sum of six hundred and fifty-one dollars, 
the said Thomas B. Myers having executed to me, the 
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said Asa Anesley, a contract to re-convey the said land 
to the said Anesley, whenever he, the said Anesley, should 
pay back to the said Myers the said sum of six hundred 
and fifty-one dollars: now ‘when the said Jonathan’ J. 
Lindsay shall furnish the said Anesley with the said sum 
of six hundred and fifty-one dollars, with which the said 
Anesly is to pay the said Myers and redeem the said land, 
bargain and sale by him the said Anesley to him the said 
Myers, then the said Anesley doth contract and agree 
with the said Lindsay, that he, the said Anesley, will ex- 
ecute to the said Lindsay a firm deed of bargain and sale 
in fee simple for the aforesaid premises—the said Lindsay 
agreeing to pay the said Anesley the sum of nine hundred 
and fifty dollars for the said land; and it is agreed by 
and between the parties, that the following shall be the 
modes of payment; that the said Lindsay, after furnishing 
the said Anesley the aforesaid sum of six hundred and 
fifty-one dollars, to redeem the said land, shall be permit- 
ted to nay the balance in good notes, (that is to say, notes 
of hand, which the said Lindsay agrees to’ guarantee) 
and, for the faithful performance of the covenants con- 
tained in this agreement, the parties to this agreement 
do bind themselves in the sum of one thousand dollars, to 
be collected out of either party refusing to comply with 
the terms of this agreement.” (Signed and sealed by the 
parties.) 

A breach of the agreement on the part of the defendant, 
having been proved, the sole question presented to the 
Court was, whether the damages for the non-fulfilment 
of the obligation were liquidated or otherwise. The 
Court held they were not liquidated, the $1000 mentioned — 
in the instrument being in the nature of a penalty ; and 
instructed the jury to assess the actual damages. The 
jury returned a verdict in favor of the plaintiff for the 
sum of $87 27 cents. The Court, refused, on motion of 
the plaintiff, to grant a new trial, and, judgment being 
rendered according to the verdict, the plaintiff appealed. 
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Dastet, J. The defendant was the owner of a tract 
of land, lying in the County of Washington, encumber- 
ed with a mortgage to one Myers for $651; he con- 
tracted, by the instrument of writing mentioned in the 
case, to sell it to the plaintiff for $950. And in the said 
deed, is this stipulation or condition: “ For the faithful 
performance of the covenant contained in this agree- 
ment, the parties to these presents, do bind themselves 
in the sum of one thousand dollars.” The defendant re- 
fused to convey, and the plaintiff brought this action 
of debt against him. And under the statute, he, in his 
declaration, assigned as a breach the refusal of the de- 
fendant to convey, after he had been requested to do 
so; and stated his damages to be one thousand dollars. 
The defendant pleaded, “ Conditions performed,” and 
“ Conditions not broken.” On the trial, the plaintiff 
prayed the Court to charge the jury, that they should 
give him $1000 in damages, as hé contended that the 
damages had been liquidated by the parties themselves. 
The Court refused to comply with this prayer; and the 
jury gave damages to the amount only of $85 27; for 
which sum the Court gave judgment, and the plaintiff 
appealed. The word “penal,” is omitted in the sentence 
in the deed, next before the words, “ sum of one thousand 
dollars.” And, from that omission, the plaintiff now con- 
strues the instrument of writing to stipulate for liquidated 
damages. That word being left out of the deed, will not, 
it seems to us, make the sum of money inserted stand as 
liquidated damages, in case of a breach of the covenants, 
by either of the parties to them. From a view of the 
whole instrument, the sum appears to have been insert- 
ed, as for a penalty. Suppose that Anesley had tendered 
a deed of conveyance, and Lindsay had refused to accept 
it and pay the purchase money; would it for a moment 
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+ _ be sujsposed, that Anesley could have kept the land, and 
also recovered of Lindsay $1000, as liquidated damages ! 
Such a construction would at once shock common sense. 
We see that each party to the instrument is bound in it 
under the identical same sum, ($1000,) to keep his cove- 
nants. And if it would not have done, to have enforced 
it against Lindsay as liquidated damages, in case he had 
failed to comply with his covenants, neither will it now 
be right to make such a construction against Anesley, on 
his failure to comply with his covenant. The quantum 
of damages, in an action of covenant, may be assessed 
by the jury, when the precise sum is not the essence or 
substance of the agreement. The $1000 was not the 
essence of this contract; the substance of the agreement 
was, that one should convey the land, and the other 
should pay the stipulated purchase money. The $1000 
was intended to cover, as a penalty, all such actual 
damages as either party might sustain, in consequence of 
any breach of their respective covenants. We have ex- 
amined the cases, cited by the plaintiff’s counsel, and they 
by no means, (as we think,) establish the doctrine he con- 
tends for. In the case of Lowe vy. Peers, (2 Burr. 2225,) 
Peers covenanted as follows: “1 do hereby promise Mrs. 
Catherine Lowe, that I will not marry with any other 
person beside herself: if | do, J agree to pay to the said 
Catherine Lowe, £1000, in three months next after I marry 
any body else.” Peers afterwards married Elizabeth 
Gardner. The breach assigned upon the covenant was, 
in the non-payment of the £1000. The Court held, that 
the payment of this sum was the very substance of the 
agreement. There was no other standard, by which the 
intention of the parties, as to the damages for a breach 
of the covenant, could be measured. So, if a lessee 
covenants with his landlord not to plough up meadow, 
and, if he does, he will pay £5 an acre for every acre 
ploughed up ; this sum is liquidated damages—it is the 
essence of the agreement. In Fletcher v. Dythe, (2 
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Term, 32,) the covenantor agreed to repair a church for, * 
a certain sum of money ; and he furthermore agreed, to 
do and find all the necessary Smith’s-work and iron-mon- 
ger’s work, in six weeks from the date of the covenant, 
for £118, 18s. And he agreed in the deed, that if the 
Smith’s and iron-monger’s work was not done within the 
time mentioned, he would pay to the covenantee the sum 
of £10 for every week after the expiration of the time 
agreed upon, until the said Smith and iron-monger’s work 
should be completely finished. The Court held, that such 
weekly payments were not in the nature of penalties, but 
were liquidated damages: the object of the parties, in 
naming this weekly sum, was to prevent any altercation 
with respect to the question of damages; it would have 
been difficult for a jury to have ascertained what damages 
the covenantee had really sustained by the breach of the 
agreement; therefore, it was proper for the contracting 
parties to have ascertained it themselves-by their agree- 
inent: it was like demurrage, so much specifically per 
week. Slosson v. Beadle, (7 Johns. Rep. 72,) was a cov- 
enant to convey land, “or in lieu thereof, to pay the 
plaintiff $800.” So in Tingley v. Cutler, (7 Con. Rep. 
291,) there the language was, “If Elisha Cutler does not 
perform according to the within instrument, he shall pay 
the sum of $150 ;” and this was held a case of liquidated 
damages. It is therefore seen, that, in all the cases 
brought to our notice, the defendants had agreed, in the 
covenants, to pay a certain sum to the other party in 
case of a breach by them, as a compensation for the 
breach ; a sum, bearing some proportion to that which a 
jury probably would have given, if it had been submitted 
to them. Pecuniary punishment for the breach is, in all 
the cases cited, out of the question. How stands the 
case now before us? Why, the jury have said, that the 
real damages which the plaintiff has sustained, are but 
$85 27; and yet the plaintiff insists, that becausé the 
adjective word “ penal,” happened to be omitted to be 
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. inserted in the written agreement, next before the words, 
“sum of one thousand dollars,” that he is entitled to 


81000, as liquidated damages. 
Not so, we think ; and the judgment must be affirmed. 








“Per Curidm. Judgment affirmed. 


ARCHIBALD CODY vs. JAMES QUINN. - 


Where a Sheriff returned an Attachment levied on certain property, and was 
afterwards permitted by the Court, to which the Attachment was returned, 
to amend his return, by stating that the property had been levied on by 
executions having priority to his Attachment: Held, that he could not be 
held responsible on his first return—but the record, as amended, must be 
taken to be true. 

Where a writ from a Court of competent jurisdiction is delivered to a Sheriff, 
he is bound to execute it, according te the exigency of the writ, without 
inquiring into the regularity of the proceedings, on which the writ is 


grounded. 

Where, after a judgment, a memorandum was made on the docket by the 
perties, that execution should not issue before a certain day, as this forms 
no part of the judgment, if the execution issue before that day, no one can 
complain of it, but the parties. As to all other persons, the execution is not 
even voidable. 

The cases of Smith v. Daniel, 3 Mur. 128, and Dickinson v. Lippet, 5 Ired. 
560, cited and approved. 


Appeal from the Superior Court of Law of Lincoln 
County, at the Special Term, held in June, 1845, his 
' Honor Judge Pearson presiding. 

This was an action on the case, commenced on the Ist 
day of July 1842, against the defendant, as Sheriff of Lin- 
coln. Plea, not guilty. The plaintiff, on the 19th day of 
August, 1839, issued an original attachment against one 
True for a debt of $131 80, and placed it in the hands of 
the defendant, who, on the same day, caused it to be lev- 
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ied on a coach and eight horses, the property of True. . 
The plaintiff obtained a judgment against True on his 
attachment, at July sessions, 1840, of Lincoln County 
Court, and issued a venditioni exponas, tested on the 2d 
Monday after the 3d Monday in February, 1842, returna- 
ble to June sessions, 1842. At this term, the Court per- 
mitted the Sheriff to amend his return on the original 
attachment, by stating in it, that the levy on the coach 
and horses was subject to James Patton’s execution 
against True, tested before the levy under the said attach- 
ment. 

The coach and horses were sold by the Sheriff, and the 
proceeds applied to Patton’s execution, which absorbed 
the whole sum raised by the sale. Patton’s execution 
was tested of July term, 1839, of Buncombe County Court. - 

When Patton obtained his judgment, a memorandum 
was made by consent of parties, “no fi. fa. to issue un- 
til October.” After the term, there was an addition made 
by Patton and the Clerk, to the memorandum, in these 
words: “until ordered.” These facts being admitted, 
the Judge charged the jury, that the plaintiff could not 
recover. There was a verdict and judgment for the de- 
fendant, and the plaintiff appealed. 





Guion, for the plaintiff. 
Boyden, for the defendant. 


Daniet, J. First: After the amendment, in the She- 
_ riff’s return to the plaintiff’s attachment against True, 
" was permitted to be made by the County Court of Lin- 
coln, at June Sessions, 1842, (which the Court had a right 
to permit to be made, Smith v. Daniel, 3 Murphy, 128, 
Dickinson v. Lippet, 5 Ired. 560,) the record in that case 
shewed that the plaintiff’s lien on the property of True 
was postponed to Patton’s execution ; the latter was valid 
as to the Sheriff. 

Secondly; It was contended for the plaintiff, that Pat- 
ton’s execution did not correspond with his judgment, and 
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that the Sheriff ought to shew a judgment and an exe- 
cution corresponding with it. To this objection, the an- 
swer is, that when a writ, from a Court of competent 
jurisdiction, is delivered to the Sheriff, he is bound to ex. 
ecute it according to the exigency thereof, without in- 
quiring into the regularity of the proceedings, whereon 
that writ is grounded. And although the process, under 
which the Sheriff takes the goods of a defendant, may 
be voidable or erroneous, and of which the defendant 
might have availed himself in the original action, yet 
such a writ is a sufficient justification for the Sheriff in 
an action against him. For the Sheriff is a ministerial 
officer, in the execution of writs, and is not bound to ex- 
amine into their legality. 2 Saund. 100. Cro. Jac. 280, 
229. Watson on Sheriffs, 54. 

Thirdly : The memorandum, made with the consent of 
the parties, by the Clerk of Buncombe County Court, in 
Patton’s suit—* no fi. fa. to issue until October or until 
ordered”—did not annul or suspend the judgment, so as 
to avoid a fieri facias issued on it. And although the 
execution was issued by Patton, in contravention of this 
memorandum, bearing teste of the term the judgment 
was rendered, it was not void, but was a sufficient justi- 
fication to the Sheriff of Lincoln in proceeding under it, 
as if no such memorandum had ever been made. True, 
the original defendant might have complained to the 
County Court of Buncombe, on a motion to set the exe- 
cution aside, but the present plaintiff, who was no party 
to that suit, certainly has no right in law to complain of 
the conduct of Patton, or of the Sheriff. 

We think that the judgment must be affirmed. 








Pre Curiam. Judgment affirmed. 








SUPREME COURT. 


JOHN COCHRAN cs. JAMES R. WOOD. 

One, who complains of a nuisance to his land by the erection of a mill dam, 
is uot obliged to wait until the expiration of a year, before he files his peti- 
tion to recover damages under the Act of Assembly, Rev. St. ch. 74. 

When the suit is brought within the year, the damages are necessarily limited 
to the time the injury has existed. 


Appeal from the Superior Court of Law of Anson 
County, at the Fall Term, 1845, his Honor Judge Ca.p- 
WELL presiding. 

This is a petition, filed under the Rev. St. ch. 74 in March 
1841, to recover damages for overflowing the plaintiff’s 
land, by the erection of a water grist mill. Upon the 
hearing in the County Court, the writ of ad quod damnum 
as prescribed in the act, was awarded, and the jury as- 
sessed damages; and from the judgment thereon, the 
defendant appealed. Upon the trial in the Superior 
Court, it appeared that the defendant’s mill had been 
erected forty or fifty years, so as to raise the presumption 
of a grant of the privilege as to the land then covered. 
But, in August, 1840, the defendant raised his dam about 
seven inches, which ponded the water so as to overflow 
more of the plaintiff's land; which is the injury com- 
plained of in this suit. The Court was of opinion, that 
the suit, having been brought before the expiration of a 
year from the raising of the dam, was instituted too soon, 
and directed the jury to find for the defendant. From 
the judgment, the plaintiff appealed to this Court. 


Strange and Winston, for the plaintiff. 
No counsel for the defendant. - 


Rurrix, C. J. There is no express provision of the act, 
that the party grieved shall not sue sooner than a year. 
We think it could not have been meant, for it would of- 
ten compel the person injured to give up part of his 
damages, since he dare not sue before the year ended, 
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and he might not know the precise time of its ending, 
so as to sue at the exact day. Besides, if we suppose 
the nuisance to be abated by the party himself, who 
erected it, before the expiration of a year, all remedy 
would be taken away, upon this construction of the act ; 
which is altegether inadmissible. The provisions in the 
14th and 15th sections, which limit the operation of the | 
verdict and judgment to “one year’s damage preceding 
the filing of the petition,” do not restrain a person from 
suing within a year after the cause of action arose; but 
restrain the jury from giving damages for more than one 
year before suit brought, although the injury may be of 
longer standing. It is in the nature of a statute of limit- 
ation, which was indispensable, as applied to the new — 
remedy introduced by the act. For, the act of 1715 ap- 
plied only to actions on the case for the nuisance ; and, 
if there had been no restrictive clause of this kind, the 
juries must have gone back to an indefinite period, which 
would have defeated the whole policy of the act. It is 
not, indeed, precisely a statute of limitation, to be plead- 
ed, and passed on by the jury; for as the proceeding is 
merely an enquiry of damages on the premises, and the 
jury has not the aid of the Court, no other duty is im- 
posed on them, than simply to. assess the damages, and, 
since there could be no plea of this matter for the jury, 
the qgéimperatively confines their enquiry to the one 
year previous—it being the plaintiff’s folly to wait longer, 
and it being the intent of the Legislature to encourage 
the building of mills and factories. But to deny an ac- 
tion for a year after an injury, is an anomaly in juris- 
prudence, which only express words or a very clear in- 
tention of the Legislature would justify the Court in 
holding. On the contrary, the law favors diligence. If 
it be said, that a year might be useful to the estimation 
of the extent of the injury, the answer is, that the plain- 
tiff may judge of that risk, and, further, that there is al- 
most always a lapse of time pending the petition, which 
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will make up a full year from the injury done, before the 
jury is called to the premises to make their assessment. 
When the suit is brought within the year, the damages 
are necessarily to be limited to the time the nuisance has 
existed ; und therefore the jury should find the time, and 
confine the damages to it ; so that the judgment may be 
for the actual injury, which it is always the object of the 
law to redress. | 


. * 
Per Curiam. Judgment reversed and venire de novo. 


DEN ON DEMISE OF WILLIAM B. WISE os. JOHN H. 
WHEELER. 


The landlord has a right to be made defendant in an action of Ejectment, 
in which the declaration has been served on his tenant, as tenant in pos- 

No other person has a right to be so made defendant, without the consent of 
the plaintiff; and if the plaintiff consents, the person made defendant 
must not only enter into the common rule, but must also admit that he 
was in actual possession at the time of the service of the declaration. 

When a new defendant is thus substituted, the declarations of the t, on 
whom the declaration was served, cannot be given in evidence him. 

A deed conveying “the Store-house wherein A. B. had a store, now oecu- 
pied by him as a post-office, with the out-house and office adjoining,” con- 
veyed also the lot on which the houses were, there being nothing in any 
other part of the deed to control the description and exclude the lot. 


Appeal from the Superior Court of Law of Hertford - 
County, at the Fall Term, 1845, his Honor Judge Manty 
presiding. 

This is an action of ejectment, to recover the premises 
mentioned in the declaration. The notice was duly 
served on Samuel J. Wheeler, the tenant in possession, 
who failed to appear. ‘At the term of the County Court, 
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to which the declaration was returned, John H. Wheeler 
was, by an order of the Court, made defendant, and en- 
tered into the common rule. On the trial of the case, the 
plaintiff, to establish his title, shewed in evidence several 
judgments a ecutions against Samuel J. Wheeler, a 
sale under therof the premises, and a Sheriff’s deed to 
him. He then proved, that at the time his suit issued 
and the notice was served, Samuel J. Wheeler was in 
actual possession. The defendant, John H. Wheeler, 
then gave in evidence a deed of trust, executed by Samuel 
J. Wheeler, which, it was alleged, conveyed the premises 
in question to him, to secure the payment of certain enu- 
merated debts. This conveyance was executed and re- 
gistered before the rendering of the judgments, under 
which the plaintiff claimed. The plaintiff alleged this 
deed was fraudulent, and, to prove it, offered in evidence 
the declarations of Samuel J. Wheeler, while in posses- 
sion, and made a short time before the execution of the 
deed, to show that the deed was made to avoid paying 
certain debts which he owed. This testimony, being ob- 
jected to on the part of the defendant, was, by the Court, 
rejected. The plaintiff then contended, that the deed 
was void at law, for matter appearing on its face: Ist, 
because none of the debts recited in the deed of trust 
were proved to be due, except one ; 2d, because none of 
theglebts recited, but two, corresponded in amount with 
e notes and evidences offered to establish them ; 3rd, 
yecause although the deed conveyed to the trustee, the 
defendant. all the property of Samuel J. Wheeier, it au- 
thorised a sale of only a portion, as enumerated in a cer- 
tain paper writing exhibited, and marked A; and 4th, 
because the deed directed the trustee to sell, for the pay- 
ment of certain debts, and to return to the said 8. J. 
Wheeler the residue of the fund, without appropriating 
it to the other enumerated debts, and was therefore made 
in ease and favor of the grantor. It was further contend- 
ed by the plaintiff, that the deed of trust, in conveying 
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now occupied by him as a post-oflice, with the out-house 
and office adjoining,” did not pass the let of land, upon 
which the houses were; and that a field of five acres 
«uljoining the tan-yard, did not pass by thg@Mlescription of 
the houses and lot known as “ the tan-y: with all its 
fixtures.” 

I{is Honor, the presidiug Judge, instructed the jury, 
that the deed of trust was not, ia daw, fraudulent and 
void, for any or all the reasons assigned ; but called their 
iuttention to those several circumstances, as being proper 
for them to consider, in Goming to a conclusion whether 
the deed was fraudulent or not. Le was of opinion, and 
so decided, that the description in the deed was suflicient 
to pass both parcels of land referred to. 

The jury found a verdict for the defendant, and judg- 
iment being rendered thereon, the plaintiff! appealed. 


A. Moore, tor the plaintiff. 
Badger, for the defendant. 


Nasu, J. We concur with his Honor in the opinions’ 
expressed, and in the charge given. The latter might 
have been, and doubtless was, more at large and explicit 
than contained in the case, but it is sufticient to satisfy 
us, the Jaw has been correctly administered. - 

The declarations of Samuel J. Wheeler were properly. 
rejected, and for the reason assigned by his Honor, lit 
was no party to the record. He was the tenant in pos- 
session, and the notice had been served upon him. | There 
was, however, no obligation upon him to defend the suit. 
It was at his pleasure to do so or not. Upon his de- 
clining to be made the defendant, the plaintiff, upon the 
proper proof of the service of the notice, was entitled to 
x judgment by default against the casual ejector. The 
consequence of which proceeding would be, that the 
plaintiff! would be subjected to the payment of the costs 














DECEMBER TERM, 1845. 199 





Wise 2. Wheeler. : 


incurred. leaving hin to recover them in an action for 
the mesne profits, against the defaulting tenant. If, 
however, the tenant in possession, be in possession as 
tenant to any other person, the landlord has a right, upon 
making that appear to the Court in the proper manner, 
to be made the defendant, either in the place of the tenant, 
or with him. Fairclaim on demise of Fowler v. Shamtitle, 
2 Bur. 1301; Adams on Ejectment, 228. It is the right of 
the landlord, at common law, to come in and be made a 
party defendant. No other person has this right ; and, if 
a party should be permitted to defend, as landlord, whose 
title is inconsistent with that of the tenant, according to 
the English practice, the plaintiff may apply to a Judge 
at his chambers, or to the Court, and have the rule dis- 
charged with costs. Adams, 232. But if he neglect to 
do so, and the party continue on the record as defendant, 
he will not be permitted to set up such inconsistent title, 
as a defence, at the trial. Knight v. Lady Smythe, 4 
Maule and Sel. 347. Adams, 232. Belfour and Henly’s 
heirs v. Davis and Nixon, 4th Dev. and Bat. 302. Da- 
vis v. Evans, 5 Ired. 525. But, although no one but a 
landlord can be made defendant, against the will and 
pleasure of the plaintiff, yet the latter may consent to 
any person coming in as defendant, and upon any title, 
when the tenant in possession has made default. In 
such case, the service of a new declaration would be ad- 
mitted by the defendant. As, however, the party so 
made defendant was not the person actually in posses- 
sion, it is not sufficient he should enter into the common 
rule, but he must consent to be considered in actual pos- 
sessiou. This is rendered necessary by the rule adopted 
in our Courts, that, notwithstanding the confession of 
lease entry and ouster by the defendant, in entering into 
the common rule, the plaintiff, at the trial, must prove 
the defendant to have been in possession at the com- 
mencement of the action. If the new defendant were 
not obliged to admit himself in possession, the plaintiff 


| 
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could not recover. It i is to be remembered, that, in form, 
the action of ejectment is nearly throughout a fiction, and 
the Courts have exercised the privilege of moulding it to — 
suit the purposes of justice. The Court, therefore, ought 
in no case to permit a stranger to defend, without his 
agreeing to be considered in possession, and without the 
consent of the plaintiff. Originally, after the tenant was 
brought into Court by the service of a declaration and 
notice, another declaration was served upon him; the 
latter is now dispensed with, but, as before stated, if the 
parties agree, another declaration may still be served 
upon another party, at the time; all, indeed, is by con- 
sent. The only person who is compelled to appear, is 
Richard Roe. Adams, 357-8. In the case now before 
us, we are to presume all the regular steps were taken, 
in order to make John H. Wheeler the defendant. He 
defended alone. The presumption is, that he was admit- 
ted by consent, as it does not appear to have been op- 
posed, and it is probable all parties wished to try the 
validity of the deed of trust, as soom as possible. Samuel 
J. Wheeler was no party, and his declarations were not 
evidence against the real defendant. They were not of- 
fered to explain his possession. 

We think his Honor was correct in his decision, as to 
the construction of the deed. The Court was called on 
by the plaintiff’s counsel, to put a construction onit. By 
a conveyance of the store-house and the other houses, 
the lot upon which they stood was also conveyed, as there 
is nothing in the deed to control the description, and ex- 
clude the lot ; and because the deed does convey all of 
the grantor’s property, of every kind. 

We concur with his Honor, in his charge with respect 
to the allegation of fraud. The circumstances all com- 
bined, did not, in Jaw, amount to fraud, and were properly 
left to the jury for their consideration ; and whether they 
have found correctly or not, is not for us to say. ‘The 
Judge drew their attention to them, with the remarks he 
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thought proper. No complaint is made on account of 
those remarks; but the plaintiff complains, that the 
question was improperly left to the jury, and that the 
Court ought to have decided it, as one of law. We do 
not think so. It is to be remarked, that among the ob- 
jections to the deed of trust, as appearing on its face, 
there are only two, and they are the two last; the 3d 
and 4th. The 3d is, that the deed professes to convey 
all the property to the trustee, but authorises the sale of 
but a portion for the payment of debts. The answer is, 
all was conveyed to the trustee for the payment of the 
debts, and he had power by the deed, therefore, to sell 
all for that purpose. The 4th objection is susceptible of 
the same answer ; there could be no surplus to be handed 
over or returned to the plaintiff, while any of the debts, 
enumerated in the deed, remained unpaid. The trustee 
held all the property for these purposes, and was answer- 
able to all the enumerated creditors for the faithful dis- 
charge of his duties. it required all to pay the debts 
and he had sold all, he would not have been answerable 
to Samuel J. Wheeler, that he had paid more than the 
debts set forth in the schedule. But that evidently was 
not the meaning of the parties, 


Per Curiam. Judgment affirmed. 


J. COLLINS & AL. ADM’RS. &c. ts. MORRIS ROBERTS. 
One, who sues as administrator or executor, is not liable for costs de bonis 
propriis, if he fails in his suit. ; 
The case of Arringion vy. Coleman, 1 Mart. Rep. 102, cited and approved. 
Appeal from the Superior Court of Law of Lincoln 
County, at the Fall Term, 1845, his Honor Judge Barer 
presiding. 


26 
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The plaintiffs, as administrators, sued the defendant in 
debt, by way of warrant, before a Justice of the Peace. 
The suit went by successive appeals, taken by the defen- 
dant, to the Superior Court of Cleaveland, where it was 
tried, and the plaintiffs were cast. 

The defendant then issued an execution de bonis pro- 
pris, against the goods and chattels, lands and tenements 
of the plaintiffs to recover his costs. The plaintiffs then 
moved the Court, to set aside the execution, as having 
been improvidently issued. The Court refused the mo- 
tion, and the plaintiffs appealed. 


Alexander, for the plaintiffs. 
No counsel for the defendant. 


Daniet, J. Our Act of Assembly declares, that, in all 
cases whatsoever, the party, in whose favor judgment 
shall be given, shall be entitled to full costs. But it has 
been decided, as long ago as ‘— 1806, that, when 
executors and administrators su auter droit, they are 
not liable de bonis propriis for costs, when they are cast. 
Arrington vy. Coleman 1 Mart. Rep. 102. 

The rule appears to be the same here, as it is in Eng- 
land. There, by the Statute 23 Hen. 8, ch. 15, it is en- 
acted, that, “if the plaintiff be non-suited, or a verdict 
pass by lawful trial against him, the defendant shall have 
judgment to recover his costs, and shall have such execu- 
tion for the same, as the plaintiff should have had, in case 
the judgment had been for him.” And, in that country it 
has always been held, that an executor or administrator 
was not within the operation of the Statute: so that when 
they are plaintiffs, they pay no costs, for they sue in auter 
droit, and are but trustees for the creditors, and are not 
presumed to be sufficiently conusant in the personal con- 
tracts of those they represent. And this is by an equi- 
table construction of the Statute, for there are no express 
words in it, to exempt them. 2 Bac. Ab. (cost) D. and E. 
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and the cases there cited. So, in our Act, there are no 
express words to exempt executors and administrators, 
but it was early held, that they could net have been 
intended by the Legislature to be included in it, because 
they do not sue for themselves. That must be certified 
to the Superior Court, in order that the execution may 
be set aside. The appellant must pay the costs of this 
Court. 


Pee Curiam. Ordered accordingly. 


CHRISTOPHER C. BATTLE os. THE PRESIDENT AND DIREC- 
TORS OF THE LITERARY BOARD. 


The President and Directors of the Literary Board have no right to allow, 
and are not bound te pay, their Secretary a per diem compensation, for 
a greater number of days than they are actually in session. 

Where the Board passed a resolution that their Secretary should be allowed 
so much per diem, while he was employed, the construction is that he was 
allowed the per diem pay, euly while the Beard itself was in session. 


Appeal from the Superior Court of Law of Wake 
County, at the Fall Term, 1845, his Honor Judge Serrir 
presiding. 

This was an action of assumpsit, in which the plaintiff 
declared on a special contract, and also for work and 
labor done at the request of the defendants. On the trial, 
the plaintiff offered to prove, that in March, 1837, he was 
appointed Secretary of the Literary Board, by the fol- 
lowing Resolution: “ Resolved, that Christopher C. Bat- 
tle be and he is hereby appointed Secretary to this Board, 
and that he be allowed a compensation at the rate of 
three dollars per diem for each and every day he may be 
employed, pravided that the whole of his compensation 
shall not exceed five hundred dollars per annum ;” that, 
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in pursuance of this appointment and under tle faith of 
this resolution, the plaintiff entered upon the duties of 
the said office, and continued to discharge them until the 
Ist of January, 1841—that the said Board was directed 
by an Act of the General Assembly to loan out, or other- 
wise invest, the fund belonging to the Board—that the 
Board accordingly loaned out to individuals a large 
amount of money, to-wit : $200,000 or upwards, taking 
from such individuals notes with surety, payable in three 
months, which, at the end of every three months, might 
be renewed, on paying the interest and certain instalments, 
as might from time.to time be required—that the duty of 
keeping a proper register of the said notes, afid of attend- 
ing to their renewal and receiving the interest and in- 
stalments thereon (amounting to one hundred thousand 
dollars and upwards) as they might become due, was as- 
signed by the Board to the plaintiff—that, besides the 
responsibility incurred, the rate of pay at three dollars 
per day, during the time he was actually employed in the 
discharge of the duties, amounted to at least five hundred 
dollars per annum, from the Ist of March, 1837, to the 
Ist of January, 1841, when his office ceased—that in the 
execution of these duties he was necessarily employed 
during far the largest portion of the time, when the Board 
was not actually in session, and that the Board had paid . 
him only at the rate of three dollars while they were ac- 
tually in session, being for about sixty-eight days per 
annum on an average, while the plaintiff was actually 
employed more than two hundred days per annum, thus 
leaving a balance due to the plaintiff of upwards of eleven 
hundred dollars—that the Board, after the plaintiff’s re- 
tirement from office, declined to pay this balance, on the 
ground, that they had no authority by law to pay the 
plaintiff more than three dollars per day, while the Board 
was actually in session. 

The defendants objected, that they had ne authority to 
pay more than at the rate of three dollars per day, while 
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the Board was in actual session. _ They also objected, that 
the defendants could not be sued at all, as they were the 
mere agents or representatives of the State. 

The Court pro forma non suited the plaintiff and he 


appealed. 


Tredell, for the plaintiff. 
Manly, for the defendant. 


Rurrix, C. J. The plaintiff accepted the appointment 
of Secretary, on a special agreement as to his compen- 
sation; which was to be three dollars for “each day he 
was employed,” that is to say, as Secretary. The nature 
of his duty is not particularly stated; but, from the de- 
nomination given to his place, it is to be inferred, that it 
was to record the acts of the Board, and, in relation to 
loans made by it, to keep the requisite accounts of them, 
like other acts of the Board. It is probable, that the 
most. convenient form of doing that was to make a regis- 
ter of the notes, as they were given or renewed, and ac- 
cepted by the Board, and to preserve them among the ° 
papers belonging to the Board. If the plaintiff did his 
duty promptly and properly, it must, from its nature, have 
been or might have been performed, when the acts of the 
Board were adopted: in other words, on the days when 
the Board was in session ; for every Clerk or Secretary 
ought, as a public or corporate body adopts acts, to re- 
cord them. If he chooses to take minutes of them at the 
time, and record them afterwards, it is for his own con- 
venience. It is stated, indeed, that the plaintiff offered 
to prove, that the duty was assigned to him of attending 
to the renewal of notes, and receiving interest and pay- 
ments thereon, and that the execution of this duty was, 
for the most part, when the Board was not in session. 
We do not comprehend this part of the case; for cer- 
tainly those acts, if done without the knowledge and di- 
rection of the Board, are beyond the function of a mere 
Secretary, and belong rather to a cashier, treasurer, or 
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general agent. Besides, this Board could delegate no 
such authority to any one. Their trust is a public one, 
and they, the Board, are empowered to lend the money 
belonging to the Furfd, on good security and short credit ; 
and it is plain, it was not intended that power should or 
could be delegated, and, we presume, it never was. 
However that may have been, it is the obvious meaning, 
as it seems to the Court, of the resolution under which 
the plaintiff was appointed, and his compensation fixed, 
that whatever he did should be paid for in this manner, 
namely, by paying the sum of three dollars for every day 
he was actually engaged as Secretary ; which is natural- 
ly to be understood as embracing the days in which he 
was employed as the servant of the Board, in recording 
their acts, and rot in doing the acts which they ought to 
have done. Aud we have the more confidence in this 
construction of the resolution or contract, because it was 
acted on by the Board and the plaintiff, throughout his 
employment of four years. During that time, he must 
have received annually, or quarterly, or of tener, his wages, 
upon the principle against which he now complains, 
though he did not then. This is a practical proof of the 
sense in which all parties understood the subject; and 
the true principle of construction is to effectuate the in- 
tention of the parties. No doubt the gentlemen of the 
Board made the plaintiff a full compensation, as they 
considered, for his services; and if the plaintiff then 
claimed no more, or if, after claiming more and having 
his claim refused, he continued in the service of the 
Board, there can be no other conclusion than that no 
more was intended from the beginning, according to the 
natural import of the terms used in the resolution. The 
plaintiff has received the sum he contracted for. For 
this reason, the Court thinks the non-suit was right ; and 
the judgment must be affirmed. 








Per Curiam. Judgment aflirmed. 
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WILLIAM SLADE vs. ROBERT H. BURTON'S EX’RS. 


Where the County Court, upon affidavits, ordered an amendment of their 
records, and the party aggrieved appealed to the Superior Court, it was 
the duty of the Superior Court to have decided upon the question of 
amendment, and if the Superior Court dismissed such appeal without de- 
ciding upon the merits, their judgment must be reversed. 

The Superior Court may, upon such appeal, not only review the decision of 
the County Court, on the affidavits there filed, but may hear further evi- 
dence, as to the propriety of the order of the County Court. 

The case of Dickinson y. Lippett, 5 Ired. 560, cited and approved. 


Appeal from the Superior Court of Law of Lincoln 
County, at the Fall Term, 1845, his Honor Judge Pear- 
son presiding. 

The case appeared upon the record to be this: At 
February Sessions, 1845, the County Court of Lincoln, 
on affidavits filed by the plaintiff, made a rule upon the 
defendants, to show cause at the next term, why the re- 
cord in a suit between the same parties, made at June 
Term, 1842, should not be amended in the manner stated 
in the said rule. The defendants, on the return of the 
rule, appeared and filed counter affidavits, and resisted 
the motion. The County Court, on hearing the affidavits 
and proofs in writing, made in the cause, made an order 
to amend the record, as prayed for by the plaintiff. The 
defendants appealed from this order to the Superior 
Court. The transcript of the record of this rule, and 
copies of all the affidavits and proofs in the case, were 
sent up to the Superior Court. The Judge, on the case 
being there called, dismissed the appeal, without deciding 
upon the questions of fact or law, made by the case, and 
sent to him for his determination. From this judgment, 
the plaintiff appealed. - 


Guion and Boyden, for the plaintiff. 
Alexander, for the defendant. 


Dantet, J. There is no doubt that such an order is the 
subject of an appeal from the County to the Superior 
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Court. It is true, that w hen a record is once amended, 
by an order of the same Court made at any subsequent 
term, it cannot afterwards ever be called in question. 
For the record then appears on its face as if it had always 
been perfect ; and then it cannot be contradicted. But 
when an order is made, by the County Court, to amend 
the record of its proceedings at any antecedent term, such 
order may be appealed from, and the appeal instantly 
vacates the order; and the record, sought to be amended, 
remains in statu quo, and without amendment. From 
the sentence, judgment, or decree of any County Court, 
the party dissatisfied may appeal. Rev. Stat. ch. 4, sec. 
1. We think the Judge ought not, therefore, to have 
dismissed the appeal, but should have decided the ques- 
tion of amendment, Although this Court cannot review 
the decision of the Superior Court, upon the question of 
amendment, either in refusing or allowing it, because it 
is a matter of discretion upon evidence, yet the Superior 
Court can review the decision of the County Court, and, 
to that end, hear further evidence ; and the appellant 
had a right to the Judge’s opinion as to the propriety 
of the order of the County Court, and, therefore, it 
was error to refuse to entertain the appeal. Dickin- 
son v. Lippett, 5 Ired. 560. If he had been in favor of 
the plaintiff, he should have affirmed the order and is- 
sued a writ of procedendo; if he had been against the 
order, he should have reversed it, and given the de- 
fendants judgment for costs. 

The judgment dismissing the appeal must be reversed, 
and the Superior Court of Lincoln will proceed in the 
cause. - 








Per Curtam. Ordered accordingly. 
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DEN ON DEMISE OF BARCLAY G. BORDEN vs. ROBERT 
THOMAS. 


A., by deed dated in the year 1790, in consideration of natural Jove and 
affection, &c. conveyed certain lands to his son B. “to have and to hold, 
&c., unto the said B. his natural life only, and then to retarn to the male 
child or children of the said B., lawfully begotten of his body—for the 
want of such, to return to the male children of my other sons, C. and D., 
to their proper use, benefit and behoof of him, them and every one of 
them equally, and to their heirs apd assigns forever; and the said A. for 
himself, &c., doth covenant and grant to and with the said B., his law- 
fully begotten male heits, and, for want of such as aforesaid, with my 
other two sons, C. and D. and each and every of their male heirs, &c., 
that he, the said B. and his heirs as above-mentioned, if any, or otherwise 
his two brothers above-named, during their natural lives or life, and afler 
them unto their male heirs, &c. shall and may lawfully, peaceably have, 
hold, &c.” Held, that this was a covenant by A. to stand seized to the 
use of B. for his life, and for any son or sons of his after hisdeath. If B.'s 
son was born at the time the deed was executed, the remainder was then 
vested in him; if born afterwards, the seizin remaining in the covenantor 
was sufficient to feed the contingent use when it came into esse, and 
enabled the statute of uses to transfer the equitable use into a legal estate 
in fee in remainder, B. having had a son, who survived him. 

A warranty by a tenant for ‘ife is void against all persons, claiming in re- 
mainder or reversion ; and so are collateral warranties by an ancestor, as 
against his heirs at law, the ancestor having no estate of inheritance in 


possession. 


Appeal from the Superior Court of Law of Carteret 
County, at the Fall Term, 1845, his Honor Judge Barrie 
presiding. - 

This was an action of ejectment for the premises 
claimed in the declaration. The defendant entered into 
the common rule, and pleaded not guilty. The following 
case agreed was submitted to the Court. Both parties 
claimed under William Borden, Sen. William Borden, 
Sen., in the year 1790, made a deed, of which the follow- 
ing are the substantial parts. By this deed, in conside- 
ration of love and affection, &c., he conveyed the premises 
in dispute to his son, William Borden, Jun., “te have 
and to hold the same to the said William Borden, Jun. 
during his natural life only, and then to return to the 

— 
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male child or children of the said William Borden, Jun., 
lawfully begotten of his body—for the want of such, to 
return to the male children of his other sons, Benjamin 
and Joseph, to their proper use, benefit and behoof, of 
him, them and every of them equally, and to their heirs 
and assigns forever.” The will then goes on with clauses 
of warranty, &c. William Borden, Jun. died intestate, 
on the day of October, 1843, leaving him surviving 
the lessor of the plaintiff, Barclay D. Borden, his only 
son and heir at law, he having been the only male child 
of the said William Borden, Jun. born in lawful wedlock. 

William Borden, Jun. in his lifetime, to-wit, on the 
16th of September, 1815, by deed of that date, conveyed 
the premises in dispute to one James Porter, from whom 
the defendant deduced a regular paper title. This deed 
contained a covenant of general warranty against the 
grantor and his heirs. It was admitted that the de- 
fendant, and those under whom he claimed, had been in 
possession of the premises in dispute, from the time of 
the date of the deed to James Porter, to the time of the 
institution of this suit, and that the defendant still holds, 
and claims title to, the farm, under the said deed. 

It is agreed, that the main question in this cause arises 
upon the construction of the deed from William Borden, 
Sen. to William Borden, Jun. ; the plaintiff contending, 
that, by the express terms and conditions of the said 
deed, William Borden, Jun. enly took a life estate in the 
premises, and, upou his death, the limitation over to the 
lessor of the plaintiff, Barclay D. Borden, he being the 
only male child of the said William Borden, Jun. took 
effect, and that, therefore, the said William Borden, Jun. 
could only convey a life estate to the purchaser from 
him. On the contrary, it is contended by the defendant, 
that the limitation in the said deed is too remote, inope- 
rative and void, and that the lessor of the plaintiff took 
no estate whatever under the said deed. It is further 
agreed, that, if his Honor should be of opinion, upon this 
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statement, that the plaintiff i is entitled to recover, judg- 
ment is to be entered for him—otherwise, for the de- 
fendant. 

His Honor being’ of opinion that the deed from William 
Borden, Sen. to William Borden, Jun., conveyed only a 
life estate to William Borden, Jun., and that the limita- 
tion in the said deed to the lessor of the plaintiff was 
good and not too remote, and that, therefore, the plaintiff 
was entitled te recover, judgment was accordingly en- 
tered in favor of the plaintiff From this judgment, ime 
defendant appealed. 


J. H. Bryan and J. W. Bryan, for the plaintiff. 
No counsel for the defendant. 


Dastet, J. The deed, executed in the year 1790, by 
William Borden, Sen. enured as a covenant to stand 
seised of the land, to the use of his sen William Borden 
for life, remainder to all the sons of William Bé@rden in 
fre. If the lessor of the plaintiff was‘born at the date of 
the deed, his remainder was vested. If he was not then 
born, the ulterior use was contingent, and became vested 
in him, immediately he was born. For the fee, remaining 
in the eovenantor, William Borden, Sen. or his heirs, was 
a sufficient seizen, to feéd the contingent use, whenever 
it came into esse, and enabled the statute of uses to trans- 
fer the equitable use into a legal estate in fee in remainder. 

The above estates are to be found in the premises and 
habendum clauses of this very inartificially drawn deed. 
What follows the Aabendum in the deed does not affect 
the extent of the estates before created ; all that is, as to 
this party, but a covenant for quiet enjoyment. William 
Borden, the tenant for life, in the year 1845, made a deed 
of bargain and sale in fee of the land, with a general 
warranty, to James Porter. This warranty descending 
upon the lessor of the plaintiff, the heir at law of the bar- 
gainor, is made void by the eighth section of the 43d ch. 
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Rev. Stat. which declares, that all warranties, which shall 
be made by any tenant for life of any lands, the same 
descending or coming to any person in reversion or re- 
mainder, shall be void and of no effect ; and likewise all 
collateral warranties of any lands by any ancestor who 
has no estate of inheritance in possession in the same, 
shall be void against the heirs. The lessor of the plain- 
tiff had no right to enter, until the death of the father, 
which happened in the year 1843. 

We see no error in the opinion of his }lonor, and the 
judgment must be affirmed. 


Per Curia. Judgment aflirmed, 


WESBEY M. ENLOE & AL. vs. UTE SHERRILL & AL. 
- 


A petition was filed for the re-probate of a will on the ground that the sup- 
posed testator was non compos mentis. A. and B. his wife, joined in the 
petition, she being one of the next of kin. Afterwards, A. the husband, 
caused himself to be joined with the executors in propoundiug the will, 
leaving his wife still one of the caveators. Held that, on the trial of the 
issue devisavit vel non, the declarations of A. were not admissible in evi- 
dence to prove the incapacity of the suppgsed testator. 

An issue to try the validity of a will is not an adversary suit—there are 
strictly no parties to it. ‘ 

Where a will is propounded, if the executor decline to prove it, or if there is 
ground for believing that the executor will not faithfully perform his duty, 
the Court will permit any person, who is interested in supporting the 
will, to join with the executor in propouuding it, or to propound it alone. 
Bat the party applying for such an order must shew that he is not a mere 
intruder, but that he either has, or believes he has, an interest in establish- 
ing the will. 

When the declarations of any party to an issue devisavit rel non are admitted 
in evidence, it is because of the rule, that the declarations of any one 
against his interest is legal testimony as against him. 

The cases of St. John’s Lodge vy. Callender, 4 Tred, 343, and McCrainey v. 
Clark, No. Ca. T. R. 278, cited and approved. 


Appeal from the Superior Court of Law of Haywood 
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County, at the Fall Term, 1845, his Honor Judge Baitey 
presiding. 

At the Spring term, 1843, of the Court of Pleas and 
Quarter Sessions of Haywood County, a paper writing, 
purporting to be the last will and testament of Abraham 
Enloe, deceased, was, by the executor therein named, 
brought forward and propounded to the Court for pro- 
bate. It was admitted to probate in the common form. 
At the same term, some of the next of kin of Abraham 
Enloe filed a petition for re-probate, which was ordered 
by the Court. Among the petitioners were John Mingus 
and his wife Mary, the latter being one of the children 
of the deceased, and entitled, if the paper was rejected 
as the last will and testament of Abraham Enloe, to a 
distributive share of his estate. Upon setting aside the 
probate first had, the Court ordered an issue to be made 
up, of devisavit vel non, and the petitioners, including 
John Mingus and his wife Mary, were made caveators. 
After the casa had been so pending for some time, John 
Mingus came into Court, and had himself made a party, 
as one of the propounders with the executors, his wife 
still remaining a caveator. Upon the trial of the issue 
in the Superior Court, the defendants contended that the 
paper writing was obtained from the deceased by the 
undue influence of his ‘wife, and in order to show it, ol- 
fered in evidence the declarations of John Mingus, who 
wrote the will, which declarations wete made imme- 
diately after the death of A. Enloe. The evidence was 
objected on the part of the executors, but was received 
by the Court. A verdict having been rendered for the 
defendants, the plaintiffs appealed. 


Guion, for the plaintiffs. 
Francis, for the defendants. ; 


Nasu, J. John Mingus and his wife were among the 
petitioners to set aside the probate of the will. When 
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the order is made, and the issue made up, they take their 
position on the record, as opponents of the will; shortly 
after, without any reason assigned, he is transferred from 
the opposing to the propounding side of the issue. For 
what purpose is this done! No reason is assigned, but 
it lies too near the surface to be hidden. It became ne- 
cessary to use his declarations in evidence, to defeat the 
will. While he continued a caveator, this could not be 
done, and the bungling device is resorted to by him, ef 
taking his place among those who were endeavoring to 
establish the script. But why, if his testimony was so 
important, did he not present himself as a witness in the 
case, in behalf of the caveators! They, doubtless, would 
have been willing. But it did not suit the purposes or 
views of the parties. It was much more convenient to 
take his declarations, than to subject him to a cross-ex- 
amination upon oath, which might have shewn that his 
opinion in the matter was worth nothing. By transposing 
his name, he was enabled to obtain the benefit of his own 
testimony, to subserve his own interest. He was a party 
to the issue in no other light, than as the husband of his 
wife; as John Mingus, he had no concern with it. His 
wife was still a caveator. But the Court erred in per- 
mitting his declarations to be used at all. An issue to 
try the validity of a will is not ar adversary suit; there 
are strictly no parties to it. When the will is propound- 
ed by the executor, he represents all whose interest it is 
to establish the paper, and no one can be joined with 
him and against his will, except by order of the Court. 
if it is made to appear, by one who is interested, that 
there is danger that the executor will not faithfully per- 
form his duty, as that he is interested to oppose the pro- 
bate, the Court may and will associate.such party in in- 
terest with the executor, but not otherwise. And should 
the executor, upon propounding the will, decline to prove 
it, as he may do, or to qualify as executor, the Court may 
admit any one as a propounder, who is interested in so do- 
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ing, and who establishes his interest by his affidavit. 1 
Wil. on Eq. 126. Godol. Pr. 1st, ch. 20, s.2. The party 
applying, must show that he is not a mere intruder, but 
that he either has, or believes he has, an interest in estab- 
lishing the will. No one, therefore, ought to be permitted 
to propound a will for probate or join an executor, who is 
not, in good faith, interested inso doing. Nor couldacase 
be imagined, in which the necessity of the rule is made 
more apparent, than in the present. By a manifest trick, 
Mr. Mingus places himself in a position, wherein his own 
declarations can be used to subserve his own interest, in 
palpable violation of one of the fundamental rules of 
evidence, and yet apparently under the sanction of the 
law itself. ° 

Where a will is brought into Court, in obedience to its 
erder, or in compliance with his duty, by an executor, it 
is in the possession of the Court; its jurisdiction is over 
the thing itself, and it cannot be withdrawn by any one, 
but remains among the records of the Court. If contested, 
it is the duty of the Court to cause an issue of devisavit 
vel non to be submitted to a jury. In this issue, there are 
strictly no parties ; both sides are equally actors, in obe- 
dience to the order directing the issue. St. John’s Lodge 
v. Callender, 4 Tred. 343. And when the declarations of 
any party to the issue are admitted as evidence, it is be- 
cause of the rule, that the declarations of any one against 
his interest is legal testimony as against him. It has 
therefore been ruled in this State, that in an issue of 
devisavit vel non, when the parties are regularly constitu- 
ted, their declarations are evidence against them. Mc- 
Crainey’s Ex. v. Clark and wife, N.C. T. R. 278. Bat, 
in order to render these declarations evidenee, they must 
appear to be made by a party interested im the matter, 
and against his interest. Here, Mingus, as far as ap- 
pears to us, was interested in setting aside the will. 
His wife, through whom alone he could appear in the 


cause, was a eaveator, because, as we presume, interested 
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to set it aside. ‘Separated from her, he had not the 
shadow of an interest. He ought not to have been 
permitted by the Court, in the first instance, to associate 
himself with the executor, as a propounder. And when 
the issue was submitted to the jury, the presiding Judge 
ought to have ordered his name to be stricken out and 
restored, as it originally was, to the position of a contes- 
ter of the will. It would be a reproach to the admin- 
istration of justice, to suffer the law to be perverted from 
its due course by so flimsy a device. The transformation 
of John Mingus from an opponent into a friend of the 
will, took place in the County Court, and, when the issue 
was presented for trial in the Superior Court, he was 
apparently in his regular and proper position on the 
docket. The Court, then, might well suppose the evi- 
dence of his declarations came within the rule of Mce- 
Cramey's Ex. v. Clark. Should this attempt of Mr. 
Mingus succeed, it will be an easy thing, hereafter, for 
any person interested in defeating a will, to do so. 


Per Curiam. Judgment reversed and a venire de novo 
ordered. 


ANMS SHELTON vs. HENRY G. HAMPTON. 


A party is never permitted to produce general evidence to discredit his own 
witness ; but if a witness prove facts ia a cause, which make against the 
party who called him, yet the party may call other witnesses te prove that 
these facts were otherwise. 

One, who has made a mortgage of property to secure a debt. may aflerwards . 
convey the same property to the mortgagee absolutely, in satisfaction of 
the debt, provided the conveyance be bona fide and for a fair price. 


Appeal from the Superior Court of Law of Surry 
County, at the Fall Term, 1845, his Honor Judge Pearson 
presiding. 
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This was an action of Trover. The only material 
questions that arose on the trial were—First, when the 
plaintiff had introduced a witness, who swore against her 
interest, whether she could offer other witnesses to disprove 
what the first had swornto. His Honor decided that the 
plaintiff could not be allowed to discredit her witness by 
showing that he was a man of bad general character, but 
that she might prove by other witnessess, that the facts 
were different from those swern to by the first witness. 

Secondly, whether, when a man had given a mortgage 
to secure a debt, he could afterwards, for the considera- 
tion of the same debt and no other, convey the same pro- 
perty absolutely to the mortgagee. His Honor decided 
that he might, provided the conveyance was bona fide. 

A verdict having been rendered for the plaintiff, the 
defendant moved for a new trial upon the ground of error 
in his Honor’s opinion, upon the two points above stated, 
and also upon the ground, that, in charging the jury, his 
Honor did not recapitulate all the testimony. A new 
trial being refused and judgment rendered pursuant to 
the verdict, the dgfendant appealed. 


Boyden, for the plaintiff, | 
Kerr, for the defendant. 


Dawei, J. First: A party never shall be permitted to 
produce general evidence to discredit his own witness; 
but, if a witness prove facts ih a cause, which make 
against the party who called him, yet the party may call 
other witnesses to prove. that those facts were otherwise. 
The other witnesses are not called directly to discredit 
the first witness, but the impeachment of his credit is in- 
cidental and consequential only. Bull. N. P.296. Lord 
Exrensoroven, (in Alexander v. Gibson, 2 Camp. 556,) 
said, if a witness is called and gives evidence against 
the party calling him, I think he may be contradicted by 
other witnesses on the same side, and that, in this manner, 
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his evidence may ‘be , entirely repudiated. In Friedlander 
v. Land, (4 B. and Ad. 193,) Parxe J. said, that a party 
can contradict his own witness, if he speak to’a material 
fact in the case, against the interest of those who called 
him. On a collateral fact, he cannot be contradicted, not 
only because such evidence goes to the credit of the wit- 
ness, but because a multiplicity of issues ought not to be 
introduced. 

2Qdly. It is a rule in equity, not to allow the mort- 
gagee to enter into a contract with the mortgagor, 
at the time of the loan, for the absolute purchase of the 
estates for a specific sum, in case of default made in the 
payment of the mortgage money at the appointed time ; 
justly considering, it would throw open a wide door to 
oppression, and enable the creditor to drive an inequitable 
and hard bargain with the debtor, who is rarely prepared 
to discharge his debt at the specified time. But even in 
equity, the mortgagee, at a subsequent time, may purchase 
the equity of redemption, as well as a stranger, for then 
the mortgagor is not so much in his power, as he may 
himself redeem the mortgage, or sell the estates mort- 
gaged to another person, and raise the money and dis- 
charge the mortgage. Coote on Mortgages, 27. 2 ¥Freem. 
258. 1 Vern. 448. And a subsequent contract of sale 
by the mortgagor to the mortgagee, of the property in 
mortgage, if bona fide, is good at law against a creditor 
of the mortgagor. King v. Cantrel, 4 Ired. 251. An ad- 
ditional sum of money is not necessary to be given, to 
make the sale bona fide ; the price of the property may 
have fallen, and the mortgagor discharges his person from 
the arrest of his creditor on the mortgage debt. The 
substance is, whether the bargain was fairly for a sale 
at a just and reasonable value of the property; and the 
question of mala fides or bona fides was fairly left to the 
jury in this case. The mistake made on the trial, if 
any, was that of the jury, and that, this Court cannot 
eorrect. 
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3dly. We see no error in the manner, in which the Court 
summed up the evidence given in the cause ; if the de- 
fendant’s counsel wished a more particular charge, on 
_ that portion of the evidence, which the Judge adverted 
to in general terms, he should have: called his attention 
to it by a special prayer. 





Per Curiam. Judgment affirmed. 


WILLIAM IRWIN, AGENT, &c. vs. MILES D. KING, ADM’R., &c. 
A petition was filed in the County Court, and order made for the partition of 
certain slaves among the tenants ‘n common. The plaintiff was the agent 
of one of the petitioners. ‘The Commissioners made a division, and award- 
ed to the petitioner, as agent, certain slaves, aud also a sum of money to 
be paid by another of the petitioners to him as agent, to equalize the 
shares. The report was returned, and confirmed by the Court, but no 
formal decree drawn. The ageut cannot, by a notice in his own name, 
call upon the other petitioners to have the decree entered in his favor—er 
to pay the sum so awarded. 


Appeal from the Superior Court of Law of Rocking- 
ham County, at the Fall Term, 1845, his Honor Judge 
Dick presiding. 

John Moore, the plaintiff, Joseph Lemmon, (the de- 
fendant’s intestate,) and five other persons, were tenants 
in common of a parcel of slaves. They, under the Act 
of Assembly, filed a petition in the County Court of 
Rockingham, to have them divided. The Court decreed 
accordingly, and appointed commissioners to make the 
division. Moore, being unable to attend the commission- 
ers, when they proceeded to perform their duty, appoint- 
ed William Irwin his agent, to attend and see to his in- 
terest in the partition of the said slaves. The commis- 
sioners proceeded to make partition; and, in their re- 
port, they charged some of the petitioners, who had the 
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more valuable dividends, with certain sums of money, 
to be paid to those, who drew dividends of less value, 
in order to make each petitioner’s share equal. Joseph 
Lemmon was charged in the report as follows: “ Joseph 
Lemmon must pay to William Irwin, agent of John 
Moore, one hundred and seven dollars ahd sixty cents.” 
The report was returned by the commissioners into Court, 
and, no exceptions being taken by any of the parties, it 
was confirmed. There was no formal decree drawn out 
by the Court, in conformity to the report. The plaintiff, 
afterwards, issued a notice, in the nature of a scire facias, 
to Joseph Lemmon, to pay the money reported against 
him, or show cause why execution should not issue for it. 
To this notice, the defendant pleaded nul tiel record, as if 
the proceedings were at common law. The cause came 
to the Superior Court by appeal, where the Judge deci- 
ded, that there was no such record ; and gave judgment 
against the plaintiff for costs ; and the plaintiff then ap- 
pealed to this Court. 


Morehead, for the plaintiff. 
Kerr, for the defendant. 


Dantet, J. The proceedings were not at common law ; 
for partition by tenants in common of chattels could not 
be had in the common law Courts; they had to go into 
the Courts of Equity, to effect that object. The expense 
and delay in Chancery being great, the Legislature gave 
the County Courts Chancery jurisdiction, in the partition 
of slaves among tenants in common. In this case, 
whether the commissioners acted right, in charging the 
owners of the most valuable dividends with the payment 
of sums of money, to the owners of the less valuable 
dividends, in order to equalize their shares in the slaves, 
is a subject not now necessary to enquire into ; as the re- 
port was returned, and no exceptions being taken to it by 
any of the parties, it was confirmed by the Court. The 
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decree, strictly speaking, should have been drawn out by 
- the Court in conformity to the report, as if the proceed- 
ings had been in the Court of Chancery. No doubt, that 
would have made the money payable to Moore, the party, 
and not to his agent. The judgment of the Superior 
Court was, therefore, upon an immaterial matter, and it 
must be reversed. The error consisted in treating this 
as a judgment of a Court of common law, and the notice 
as process to revive it ; whereas the proceeding is, as in 
equity, and the notice was merely to ground a motion for 
drawing up the decree, or attaching the ‘party for not 
complying with it, or to enable the party interested to 
take any other step, as in equity. It is impossible to re- 
gard it as a suit at common law; for there were not 
even adversary parties, but all the claimants were peti- 
tioners. The Superior Court will issue a writ to the 
County Court to proceed in the cause. There ought to 
be no costs of this proceeding in the County Court, for it 
was but a motion in the original cause there. But the 
appellant from the County Court, that is, Lemmon, 
should pay the costs both of the Superior Court and this 
Court. 





Per Curiam. Adjudged accordingly. 


JOHN PARKER rs. PENIL GILREATH. 


"The writ of recordari is the foundation of all the proceedings in a case of 


false judgment. 
Therefore, where a recordari was returned and heard upon affidavits, the 


Court had a right {0 ordet the cause to be placed om the trial docket and 

stand there as on a writ of false judgment. 

Appeal from the Superior Court of Law of Henderson 
County, at the Fall Term, 1845, his Honor Judge Catp- 
WELL presiding. 
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The defendant had issued an original attachment 
against one Cagle, returnable before a Justice of the Peace. 
The plaintiff had been summoned as a garnishee, and the 
Justice had rendered a judgment against him on his gar- 
nishment. ‘The plaintiff, afterwards, made the affidavit 
mentioned in the ease, and obtained from a Judge a writ 
of recordari, and removed the proceedings on the said 
attachment and garnishment into the Superior Court of 
Ifeuderson County. In that Court, affidavits were filed. 
by both parties. And, after argument on them, the Court 
made the following order: * Ordered that this cause be 
placed on the trial docket, and stand there as on a writ 
of false judgment.” From this order, the defendant ap- 
pealed to this Court. 7 


De Choiseul, for the plaintiff. 
Badger, for the defendant. 


Danret, J. The defendant insists, that the writ of re- 
cordari was sued out by Parker only to obtain a new trial 
onhis garnishment. And, asthe affidavit filed in the cause 
satisfied the Court, that he was not entitled to a new trial, 
the recordari should have been dismissed. It was, there- 
fore, error in the Court, to have made the order that it did. 

When we, however, look at the affidavit, on which the 
recordari was granted, we see that Parker prayed a re- 
cordari and supersedeas; and further, that the Court 
would “ grant such other and further relief, as may be 
necessary for him.” The judgment rendered by the 
Court, in effect, to have the case spread upon the records 
of the Superior Court, to enable Parker to assign errors 
on it, if he thought proper to do so, and proceed as in a 
case of false judgment, was, we think, within the scope 
of his application for the writ of recordari. This writ is 
the foundation of all the proceedings in a case of false 
judgment. 2 Sellons’ Prac. 544, 248. We think that the 
judgment should be affirmed. 








Per Curiam. Judgment affirmed. 
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MORRIS ROBERTS vs. JACOB COLLINS. 

Where a deposition is read in evidence, the opposite party may contradict the 
witnesses, by shewing that he has subsequently made different statements, 
without having put te the witness the usual preliminary questions, as such 
could not be put from the nature of the case. 


Appeal from the Superior Court of Law of Cleaveland 
County, at the Fall Term, 1845, his Honor Judge Barer 
presiding. 

This action was for slander, and, in order to prove the 
defamatory words charged, the deposition of one Green 
was read in evidence by the plaintiff. To contradict 
Green, two witnesses Were examined by the defendant, 
to prove, that, subsequently to the taking of the deposi- 
tion, he had made to them a statement, different from the 
one he had deposed to. This testimony was objected to 
by the plaintiff, for the reason that the usual preliminary 
questions had not been put to the witness, whereby all 
opportunity to explain himself was cut off. The objec- 
tion was, by the Court, over-ruled. and the witnesses ex- 
amined. There was a verdict for the deféndant, and 
from the judgment thereon, the plaintiff appealed. 


Guion, for the plaintiff. 
Alexander, for the defendant. 


Nasu, J. The general rule is as stated by the plaintiff, 
but, like all others, it is subject to exceptions. In the na- 
ture of things, it could not apply to this case. The decla- 
rations of Green, offered in evidence to contradict him, 
were made after his deposition was taken. How, then, 
could the previous questions be put to him? Surely, it 
could not be required of the defendant to take the depo- 
sition of Green over again, and thereby make him his wit- 
ness. In such a case, it might well be questioned, whether 
the subsequent declarations could have been used by the 
defendant. We see no error in the opinion of the Court. 


Pere Curiam. Judgment affirmed. 
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SARAH BOWMAN es. THOMAS THOMPSON & AL. 


The Supreme Court cannot look into affidavits, filed in the Court below, 
upon the question, whether dower was properly admeasured or not ; they 
form ne part of the record. 

The case of the State v. Godwin, 5 Ired. 401, cited and approved. 


Appeal from the Superior Court of Law of Guilford 
County, at the Spring Term, 1845, his Honor Judge Serrie 
presiding. 

The case was this. The plaintiff filed a petition, in 
the County Court of Guilford, to have dower assigned to 
her in the lands, of which her husband died seized in fee. 
The jury made an allotment of land for her dower. The 
defendants (the heirs at law) contended, that the jury had 
given her more land in value, than she by law was enti- 
tled to. The cause came by appeal from the County to 
the Superior Court, where affidavits for and against the 
verdict of the jury were filed. The Superior Court gave 
judgment for the plaintiff, and the defendants appealed to — 
the Supreme Court. 


Morehead, for the plaintiff. 
No counsel for the defendants. 


Dantet, J. The evidence, by affidavits offered to the 
Superior Court, on the question of admeasurement of 
dower by the jury, composes no part of the record of the 
case, and, of course, this Court cannot judicially see it. 
State v. Godwin, 5 Ired. 401. There is no case sent here 
from the Superior Court, which raises any point of law 
for our revision. We do not see, that any error in law 
has been committed by the Superior Court, and the judg- 
ment must be affirmed. 


Per Cort. Judgment affirmed. 
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BURWELL DAWSON ts. JOHN R. TAYLOR & AL. 


Whete a person takes a bond, and iucludes in it usurious interest, it is prima 
facie evidence that he knew what he was about—that there was no mis- 
take, and that he did it knowingly, and, therefore, corruptly. If he relies 
upon there being a mistake in the calculation of interest, he must shew it. 


Appeal from the Superior Court of Law of Cumberland 
County, at the Fall Term, 1845, his Honor Judge Catp- 
WELL presiding. 

The plaintiff declared, in debt on a bond, executed to 
him by the defendants for $175 50, with interest from its 
date, and dated on the 10th day of May, 1839, and paya- 
ble on the 1st day of January, 1840. Plea, Usury. The 
defendants relied on the testimony of the witness, McAI- 
ister, to prove that the bond was given by them, only in 
consideration of the surrender by the obligee of the two 
Justices’ judgments mentioned in the case, the principal 
and interest on which, up to the date of the bond, was 
only $156 66. The bond was, therefore, for something 
more than double the legal rate of interest on the money 
loaned. The plaintiff insisted, that the bond was given 
in consideration of the said two judgments being surren- 
dered, and also a loan of $13, as he insisted was proven 
by the witness Fin; and also some balances due him 
from the defendant, Taylor, from former transactions, as 
he insisted was to be collected from the testimony of the 
witnesses, Strickland and Jackson. The Court charged 
the jury, that it was incumbent on the defendants to es- 
tablish their plea ; that if they gathered from the testi- 
mony of McAlister, that the bond was given for the two 
judgments produced, and for forbearance and giving day 
of payment, and for nothing else, they should find for the 
defendants; if otherwise, for the plaintiff. The plaintiff’s 
counsel now contends, that there was no evidence in the 
cause to support the plea, and that the Judge ought so to 
have charged the jury. 

The jury found a verdict for the defendants, and, judg- 
' ment being rendered thereon, the plaintiff appealed. 


29 
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Strange, for the plaintiff. 
Henry, for the defendants. 


Dasizt, J. We think that the testimony of McAlister 
was some evidence, that the plaintiff took the bond for 
and in consideration of the surrender of the two judgments 
only. There is nothing in the case to shew, that the jury 
understood the Judge, as directing them to disregard the 
other evidence given in the cause. Secondly, it is insisted 
for the plaintiff, that the Judge should have informed the 
jury, that if the excess in the bond arose from any mistake 
in calculating interest, adding up sums, or from any other 
cause, it would negative corruption, and then they should 
find for the plaintiff. The answer to this is; that the 
plaintiff offered no evidence of any such mistakes, to call 
for such a charge, and such an instruction was not even 
asked. The plaintiff having taken the bond for the sum 
mentioned in it, was prima facie evidence, that he knew 
what he was about, and that he did it knowingly, and 
therefore corruptly. 


Per Curiam. Judgment affirmed. 


WILLIAM P. CHAMBERS & AL. vs. JOHN C. McDANIEL & AL. 


If a testator in his will refers expressly to another paper, and the will is duly 
executed and attested, that paper, whether attested or not, makes part of 
the will ; but the instrument referred to must be so described, as to mani- 
fest distinctly what the paper is, that is meant to be incorporated ; and the 
reference must be to a paper already written, and not to one to be written 
subsequently to the date of the will. 


Appeal from the Superior Court of Law of Caswell Coun- 
ty, at the Fall Term, 1845, his Honor Judge Dicx presiding. 
In this case, a paper writing, purporting to be the last 
will and testament of William McDaniel, dec’d., was of- 
fered for probate, and being contested, an issue of devis- 
avit vel non was made up. An appeal having been taken 
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from the judgment below to the Superior Court, the fol- 
lowing case agreed was then submitted to the Court : 

At the Court of Pleas and Quarter Sessions of Caswell 
County, at January Term, 1832, the original paper, of 
which the following is a copy, was duly proved and re- 
corded as the last will and testament of William Mc- 
Daniel, dec’d. to-wit: “In the name of God. Amen. I, 
William McDaniel, &c., do make and ordain this to be 
my last will and testament, in manner and form follow- 
ing, viz: First. It is my will and desire, that after my 
decease, all my just debts shall be paid out of my estate. 
Second. It is my will and desire, that, after my decease 
and the decease of my wife, Jane McDaniel, that all my © 
property of every description, real and personal, which 
has not heretofore been deeded away by me, shall be sold 
by my executors, and the proceeds thereof shall be equally 
divided between all the children of my son, John McDan- 
iel, and all the children of my deceased daughter, Eliza- 
, beth Darby, except the sum of One Hundred dollars, 
which said sum of One Hundred dollars shall be equally 
divided between my two grand-daughters, Matilda Leigh 
and Juliet Leigh, and my daughter, Polly Leigh, wife of 
the said William Leigh. Thirdly. It is my will and de- 
sire, that after the death of myself and wite, that my son, 
Hiram McDaniel, shall have two negro men, Ben and 
Ned, they having been before deeded to him; also, One 
Hundred dollars, to be paid him out of the proceeds of 
my estate, in lieu of a negro girl, named Eliza, which 
I once deeded to my son, the said Hiram. Fourthly. It 
is my will and desire, that my grand-children, John J. 
McDaniel and Johnston McDaniel, sons of my son, Wil- 
liam McDaniel, dec’d., shall have, whenever they apply 
for them, a negro.woman, Tinney, and her three youngest 
children, namely, Delsey, Sarah and the youngest bey, to 
them and their heirs forever.” 

The will then appoints executors, &c. This paper, in 
the case agreed, is called A. 
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“At October Ter rm, 1845, a paper writing, marked B. in 
the case, was propounded for probate by the plaintiffs in 
this suit, as a part of the last will and testament of the 
said William McDaniel, dec’d. It is unnecessary to set 
forth this paper writing in detail. It purported to 
be a deed of conveyance, dated in 1823, from the said 
William McDaniel to William W. Price, for certain 
slaves and other personal property, for the sole and sepa- 
rate use of Sally Price, daughter of William McDaniel, 
tor and during her natural life, and, after her death, the 
property to be conveyed toherchildren. This deed had sub- 
scribing witnesses, and was duly proved at July Term, 1823, 
and subsequently registered. The deed reserved to Wil- 
liam McDaniel and his wife a life estate in the said property. 

The defendants, by an order of the Court, were sum- 
moned to see proceedings and were regularly made par- 
ties thereto. Whereupon, an issue devisavit vel non, as 
to this paper, was submitted to a jury, who returned 
their verdict that the said paper writing was not the last 
will and testament of William McDaniel, dec’d., or any 
part thereof; the said Court pronounced judgment ac- 
cordingly, and the plaintiffs appealed to the Superior 
Court. And now it is agreed by the parties, that the said 
paper writing, marked B., was executed by the said Wil- 
liam McDaniel, as it purports to have been, and the same 
was executed as a deed, and was intended by the bar- 
gainor to operate as a deed, and was duly proved and 
registered as such. And it is further agreed, that the 
said paper writing was in law inoperative as a deed, as 
to the remainder-men, because of a reservation of a life 
estate in the property tothe bargainor. And it is agreed, 
that the said paper writing, marked B., is no part of the 
last will and testament of the said William McDaniel, 
unless the same is made so by the last will and testa. 
ment of the said William McDaniel, marked A. And it 
is further agreed, that a deed, conveying to the said Nally 
Price a certain tract of land, reserving the lile estate of 
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the grantor and his wife, was duly executed in J anuary, 
1821, and was subsequently proved and registered. 

The Court decide@jupon this case agreed, that the pa- 
per writing, marked B., was not a part of the last will 
and testament of William McDaniel, decd. nor any part 
thereof, and pronounced judgment accordingly. From 
this judgment, the plaintiffs appealed. 


Morehead and Kerr, for the plaintiffs. 
E. G. Reade and Norwood, for the defendants. 


Dasizt, J. The question before us is, whether or not, 
the paper writing, marked B in the case, is to be taken 
as a part of the last will of William McDaniel, deceased, 
and to be incorporated with the paper marked A, which 
is admitted by all parties to be testamentary. The pro- 
pounders insist, that the paper B is to be now considered 
testamentary, although it was not intended so to be, at 
its original making. And they rely on what is said 
by the testator in the second clause of the paper‘A. That 
clause is as follows: “It is my will and desire, that after 
“my decease and the decease of my wife Jane McDaniel, 
“that all my property of every description, rea] and per- 
“ sonal, which has not heretofore been deeded away by me, 
“ shall be sold by my executors, and the proceeds thereof 
“ shall be equally divided between all the children of my 
“son John McDaniel, and all the children of my deceased 
“ daughter Elizabeth Darby,” &c. The law is, that, if a 
testator, in his will, refers expressly to artother paper, anc 
the will is duly executed and attested, that paper, whether 
attested or not, makes part of the will; but the instru- 
ment referred to must be so described, as to manifest dis- 
tinctly what the paper is, that is meant to be incorporated, 
and in such a way that the Court can be under no mis- 
take : and the reference must be to a paper already writ- 
ten, and not to one, to be written subsequently to the dat» 
of the will. Lovelass on Wills, (Barrow’s ed.) 305. Ha- 
bergan v. Vincent, 2 Ves. Jun. 228. Smart vy. Pujein, 6 
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Ves. 565. Hume v. Rundell, 6 Madd. 341. Wilkinson v. 

Adams, 1 Ves. and Bea. 445. Does the law, as thus laid 
down, support the case made by thi propounders of this 
paper. We think it does not. If the property mentioned 
in the paper B, passed to William W. Price, by force of 
the said paper B, as a deed, then it seems to us plain, that 
the testator did not mean to dispose of it or to confirm the 
said paper, by what he has written in the second clause 
of his last will; because he professes to dispose, by his 
said will, of that property only, which he had not there- 
tofore deeded away. If, on the other hand, the property, 
mentioned in the paper B, belonged to the testator, and 
had not before been deeded away by him, it then, by the 
very terms of the second clause in the will, was to be 
sold and the money divided among certain of his grand- 
children. The propounders appear to be placed in a 
dilemma, from which this Court cannot extricate them. 
The testator does not, in the second clause of his will, 
refer expressly to the paper B: it is not so described (if 
described at all) as to manifest distinctly to the Court 
without mistake, that this paper was intended to be in- 
corporated in his last will. It has been insisted by coun- 
sel in the argument, that the testator intended, by the 
words he has used, to confirm and to incorporate, in his 
said will, all the deeds, (and he made other deeds) and 
other papers in the nature of deeds, which he before had 
ever executed. The answer to this is, that we cannot, 
manifestly and without the danger ofa mistake, see that 
it was the intention of the testator to incorporate all or 
either of them in his will. It rather seems to us, that 
the testator used the words (“which has not heretofore 
been deeded away”) to dendte, that his then will was only 
t» operate (as the law would have made it operate) on 
that property, of which he then was the legal owner; and 
to inform the reader, that he had theretofore made deeds 
of some property, which he had once owned, and which 
property he did not then intend to meddle with. We mast 
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therefore say, that we see no error in the opinion given by 
the Superior Court, and that the judgment must be affirmed. 


Perr Curiam. Judgment affirmed. 


~~, 
ie 
~ 








BENJAMIN BROOKSHIRE vs. SHADRACH VONCANNON. 


A power of attorney, or other authority, is in general revocable from its na- 
tare; and the power of revoking an authority may be exercised at any 
time before its actual executiou. 


Appeal from the Superior Court of law of Randolph coun- 
ty, at the Fall Term, 1845, his Honor Judge Dicx presiding. 
The defendant, in right of his wife, was entitled to a 
tenth part of the personal estate of one Clark, who had 
died intestate in the State of Alabama/ He gave a power 
of attorney to the plaintiff, (who was also one of the 
next of kin of Clark, and was going out to receive his 
share of the estate,) to receive of the administrator his 
share also of the said estate, and bring it home. And 
the defendant agreed to pay one-sixth of the plaintiff’s 
expenses, and also, as the plaintiff contended, agreed by 
parol to give him ten per cent. commissions on the value 
of his share, which he should receive and bring to this 
State. The plaintiff made one trip to Alabama, and 
failed to get any part of the share of the personal estate 
due to the defendant. The defendant did not object to 
pay the one-sixth of the expenses of this trip, but he in- 
sisted that he was liable for no more, and, on the trial, 
offered evidence tending to shew, that he had revoked 
‘the power and agency of the plaintiff, before he made 
the second trip. It was insisted, on behalf of the plain- 
tiff, that if he, by the terms of the original agreement, 
was to be paid his expenses, and also ten per cent. for his 
time and trouble, then his power was coupled with an in- 
terest, and the defendant could not revoke it; and, that 
let the evidence as to the revocation be either way, the 
plaintiff was therefore still entitled to recover his ex- 
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penses of both trips, and, also, the ten per cent. on the 
value of the share brought by him, on a second trip, to 
the defendant. The Court charged the jury, that, if the 
original agreement was, that the defendant was to pay 
one-sixth of the expenses, and ten per cent. on the value 
of the share brought home to him, then the power of at- 
torney was not revocable, and they should give the plain- 
tiff damages for one-sixth of his expenses in both trips, 
and also what they were satisfied was right for the per 
cent. The jury gave the plaintiff damages for more 
than the expenses of the first trip. 

The defendant moved for a new trial, for mis-direction 
as to the law. The motion was over-ruled, judgment 
rendered, and the defendant appealed. 


Iredell, for the plaintiff. 
Morehead, for the defendant. 


Damiet, J. The charge of the Judge was, as we un- 
derstand it, in conformity to the prayer of the plaintiff’s 
counsel ; and, received in that light, we think that it was 
erroneous. A power of attorney, or other authority, is 
in general revocable from its nature ; and the power of 
revoking an authority may be exercised at any moment be- 
tore the actual execution of it. Paley on Agency, 184, 185. 
Even if it be true at law, that a power, which is part of 
a security for money, or coupled with an interest, cannot 
be revoked, yet the doctrine has no application to this 
case. The plaintiff, neither when the power was given 
to him, nor when the defendant contended that it was 
revoked, had any interest in the distributive share of the - 
defendant. If he did the labor, he was then to be com- 
pensated as above mentioned ; but there was no obliga- 
tion on the plaintiff to go to the West for the property, 
and when the defendant insisted, that he had made the 
revocation, the plaintiff had never received any of the 
said property. We think that there must be a new trial. 


Per Curiam. J udgment reversed, and venire de novo. 








